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Title  45 — Public  Welfare 

CHAPTER  II— SOCIAL  AND  REHABILITA¬ 
TION  SERVICE  (ASSISTANCE  PRO¬ 
GRAMS),  DEPARTMENT  OF  HEALTH, 
EDUCATION,  AND  WELFARE 

PART  228— SOCIAL  SERVICES  PRO¬ 
GRAMS  FOR  INDIVIDUALS  AND  FAM¬ 
ILIES:  TITLE  XX  OF  THE  SOCIAL 
SECURITY  ACT 

Final  Regulations 

Notice  of  proposed  rulemaking  was 
published  in  the  Federal  Register  Au¬ 
gust  26,  1976  (41  FR  36156)  revising  ex¬ 
isting  regulations  for  the  provision  of 
social  services  under  Pub.  L.  93-647,  Title 
XX  of  the  Social  Security  Act.  These 
propKised  revisions  represented  the  first 
comprehensive  review  of  the  Title  XX 
regulations  since  the  program  began 
October  1,  1975.  They  were  aimed  at  re¬ 
ducing  the  operational  difficulties  States 
encountered  during  the  first  program 
year.  The  final  regulations  which  fol¬ 
low  are  issued  after  further  considera¬ 
tion  of  the  policies  and  changes  proposed 
In  the  NPRM  and  of  the  comments  re¬ 
ceived  on  these  proposals. 

Three  hundreu  letters  contauiing 
about  1400  comments  were  received  from 
a  broad  range  of  respondents:  private 
citizens.  Governors,  members  of  Con¬ 
gress,  national  and  local  health  and  wel¬ 
fare  organizations,  adv(x;acy  organiza¬ 
tions,  public  and  private  provider  agen¬ 
cies,  provider  agency  organizations.  State 
and  local  Title  XX  agencies,  other  State 
agencies,  and  colleges  and  universities. 
In  addition,  staff  in  each  of  the  HEW 
regions  arranged  Informal  public  meet¬ 
ings  during  September  and  October,  1976 
in  one  or  more  States  in  each  region  to 
obtain  additional  discussion  and  com¬ 
ments.  Summaries  of  cmnments  received 
during  these  public  meetings  have  also 
been  carefully  considered. 

The  overall  reaction  to  the  proposed 
regulations  was  one  of  substantial  ap¬ 
proval.  SRS  believes  the  circulation  In 
April  1976  of  the  draft  pn^iosed  regula¬ 
tions  to  State  Title  XX  agencies  and  175 
national  public  and  private  organizations 
was  beneficial.  (See  Preamble  to  the  pro¬ 
posed  regulations,  41  FR  36156,  August 
26, 1976.)  Such  prior  circulation  and  op¬ 
portunity  for  public  discussion  and  com¬ 
ment  produced  useful  suggestions  from  a 
knowledgeable  audience.  It  also  increased 
the  sense  of  cooperation  between  the  De¬ 
partment  and  the  public  in  the  adminis¬ 
tration  of  the  social  services  program.  In 
addition,  greater  public  involvement  in 
meetings  where  the  proposed  policies 
were  discussed  and  explained  seems  also 
to  have  produced  an  increase  in  the  num¬ 
ber  of  letters  which  indicate  a  high  de¬ 
gree  of  understanding  of  and  familiarity 
with  the  issues  dealt  with  in  the  NPRM. 

Some  letters  provided  thoughtful  dis¬ 
cussions  of  program  and  policy  issues. 
The  majority  of  comments,  however, 
contained  either  well-documented  obser¬ 
vations,  recommendations,  and  sugges- 
tiCHis;  or  requested  clari&ation,  spec¬ 
ificity,  or  technical  guidance.  Where 
possible,  these  recommendatlcxis  and 
suggestions  have  been  incorporated.  For 


the  purpose  of  public  information,  sig¬ 
nificant  numbers  of  requests  for  statu¬ 
tory  changes  are  noted  in  the  comment 
analysis  which  follows.  Respondents  are 
referred  to  the  State  Title  XX  agency  or 
the  Social  and  Rehabilitation  Service 
Regional  Office  for  technical  guidance 
and  interpretation  regarding  issues  spe¬ 
cific  to  a  particular  State  os  problem 
area  which  could  not  be  addressed  in  the 
regulation. 

Also  incorporated  into  the  regulations 
which  follow  are  the  interim  final  regu¬ 
lations  implementing  Pub.  L.  94-401, 1976 
Amendments  to  Title  XX  of  the  Social 
Security  Act,  published  in  the  Federal 
Register  (41  FR  55668)  on  December  21, 
1976.  Although  the  45  day  comment 
period  for  those  interim  final  regulations 
is  still  in  effect,  they  are  incorporated 
in  this  issuance  to  provide  a  complete  set 
of  Title  XX  regulations  as  they  now 
stand.  If  public  comment  indicate  that 
modification  of  the  amendments  re¬ 
quired  by  Pub.  L.  94-401,  is  desirable 
changes  will  be  published  M  a  later  date. 

In  response  to  questions,  we  wish  to 
reiterate  that  States  planning  to  Imple¬ 
ment  the  options  provided  by  Pub.  L. 
94-401  must  amend  their  State  services 
plan  in  accord  with  §  228.36.  Amend¬ 
ments  are  required  with  regard  to  group 
eligibility  (§§  228.24(f)  and  228.26(a), 
e.g.,  individuals  to  be  sei-ved  and  services 
provided) ;  providing  family  planning 
services  without  regard  to  income;  estab¬ 
lishing  an  authority  for  determining  the 
non-feasibility  of  standards  in  day  care 
facilities  (§228.26(1));  and  making 
grants  to  providers  to  hire  welfare  recipi¬ 
ents  In  day  care  facilities  (§  228,29(d) ). 
However,  States  may  begin  making 
grants  to  providers  as  of  September  7, 
1976.  However,  for  the  purpose  of  public 
Information  as  well  as  receipt  of  FEP,  the 
plan  must  be  amended.  The  final  amend¬ 
ment  will  show  an  effective  date  of 
October  1,  1975,  or  a  later  date,  depend¬ 
ing  on  the  date  of  implementation  of 
such  amendments  by  the  State. 

The  purpose  of  the  portion  of  the  reg¬ 
ulation  that  revises  the  existing  45  CFR 
Part  228  Is  to  establish  policies  and  pro¬ 
cedures  that  wiU: 

(1)  Clarify  or  provide  specificity  in 
some  aspects  of  existing  relations; 

(2)  Simplify  or  eliminate  administra¬ 
tive  requirements  and  reduce  the  possi¬ 
bility  of  fiscal  sanctions  on  States; 

(3)  Provide  extensions  of  benefits 
wherever  possible; 

(4)  Provide  additional  options  for  the 
States  in  designing  their  programs;  and 

(5)  Provide  an  integrated  set  of  all 
Title  XX  regulations. 

The  basis  for  the  final  regulation  is 
the  Department’s  continued  wish  to  en¬ 
hance  the  ability  of  the  States  to  focus 
on  the  delivery  of  services  to  eligible  per- 
scms  and  to  avoid  undue  administrative 
burdens  and  imnecessary  costs. 

The  following  Is  a  summary  of  the  sub¬ 
stantive  ccxnments  received  as  a  result 
of  the  publication  of  the  proposed  regula¬ 
tions  of  August  26, 1976,  the  major  issues 
raised  by  the  respondents,  the  SRS  re¬ 
sponse  to  the  comments,  and  a  general 
statement  of  the  bases  and  purposes  of 


the  rules  adopted  herein.  Becaxise  the 
proposed  regulations  received  widespread 
approval,  most,  but  not  all,  of  the 
changes  made  in  the  proposed  regula¬ 
tions  are  ki  response  to  requests  for  clari¬ 
fication.  How’ever,  all  changes  from  the 
August  26  proposal,  other  than  minor 
editorial  corrections,  are  discussed  below. 

SxjBPART  A — Scope  and  Definitions 

Three  changes  have  been  made  in  this 
Subpart  in  response  to  comments.  In 
S  228.1,  the  definition  of  Indian  Tribal 
Coimcil  has  been  revised  for  clarification. 

Also  In  §  228.1,  the  current  definition 
of  Indian  Tribe  covers  only  those  Indian 
Tribes  which  have  received  Federal  rec¬ 
ognition.  In  the  final  regulation,  the 
definition  has  been  broadened  to  include 
Indian  Tribes  recognized  by  appropriate 
State  authority.  The  purpose  of  the 
change  is  to  extend  benefits  under  this 
program  to  State  recognized  Indian 
Tribes.  This  expanded  definition  of  an 
Indian  Tribe  will  be  used  in  all  SRS 
programs. 

The  third  change  is  a  clarification  of 
the  term  “licensed  health  professional" 
under  the  definition  of  medical  and  re¬ 
medial  care.  Respondents  pointed  out 
that  some  health  professionals  (such  as 
respiratory  therapists  and  mental  retar¬ 
dation  professionals)  are  not  licensed  by 
States  but  are  credentlaled  by  national 
professional  organizations.  This  language 
change  has  been  Incorporated. 

Respondents  also  recommended 
changes  In  the  definition  of  Family,  e.g., 
Recommendation  (1) :  broaden  the  defi¬ 
nition  to  include  unmarried  pregnant 
teenagers  and  unmarried  teenage  par¬ 
ents  living  in  their  parents’  homes  as  one 
person  families. 

Response  to  (I) :  It  is  the  Department’s 
view  that  Congress  intended  eligibility 
under  Title  XX  to  be  based  on  a  defini¬ 
tion  of  “Family”  that  Is  consistent,  rea¬ 
sonable,  and  operationally  feasible.  The 
present  definition  is  seen  as  incorpora¬ 
ting  as  many  exceptions  and  as  much 
flexibility  as  is  possible  within  the  intent 
of  the  law.  It  is  our  belief  that  children 
living  with  and  supported  by  parents 
cannot  be  made  an  exception  to  the 
d^nition  of  Family  without  violating 
the  Integrity  and  internal  ccmsistency  of 
the  definition  and  without  negating  the 
intent  of  the  law. 

Recommendation  (2):  Mandate  a  na- 
tiMial  definition  of  “Family”  or  mandate 
various  groups,  such  as  children  in  the 
custody  of  State  agencies,  as  one  person 
families. 

Recommendation  (3) :  Provide  a  defi¬ 
nition  of  an  “emancipated  minor.” 

Responses  to  (2)  and  (3) :  These  rec¬ 
ommendations  were  not  accepted  based 
on  the  Department’s  wish  to  provide 
States  with  programmatic  options  in 
these  matters.  States  are  expected  to  use 
their  State  definition  of  emancipated 
minor. 

There  were  also  a  number  of  requests 
for  policy  interpretation,  technical  guid' 
ance,  and  clarification  regarding  the  ap' 
idlcation  of  these  definitions  to  specific 
State  programs  or  problems.  It  was  not 
deemed  appropriate  to  address  these  re- 
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quests  in  the  regulation.  Respondents  are 
encouraged  to  contact  the  appropriate 
Title  XX  State  agency  or  Social  and  Re¬ 
habilitation  Service  Regional  Office  for 
further  assistance. 

Subpart  B — State  Plan  Requirements, 

Reports,  Maintenance  of  Effort, 

Compliance 

The  proposed  regulations  contained 
clarifying  language  in  §  228.6.  No  sub¬ 
stantial  objections  were  submitted  to 
these  proposed  changes;  therefore,  they 
are  included  in  the  final  regulations. 

Subpart  C — Comprehensive  Annual 
Service  Program  Plan 

This  Subpart  received  the  highest 
number  erf  cewnments  and  was  the  focus 
of  concern  of  a  wide  range  of  respond¬ 
ents.  Comments  are  summarized  below. 
Changes  made  in  the  proposed  regula¬ 
tions  are*  primarily  for  specificity  or 
clarification,  although  two  new  require¬ 
ments  have  been  added. 

In  §  228.21,  the  word  “Federal”  has 
been  added  to  clarify  that  the  State  may 
use  either  the  Federal  fiscal  year  or  the 
fiscal  year  of  the  State  government  as  the 
basis  of  their  services  pri^ram  year. 

Section  228.22(a)  is  revised  to  recog¬ 
nize,  in  accordance  with  the  law,  the 
responsibility  of  the  Chief  Executive  Of¬ 
ficer  of  the  State  (not  the  State  Title 
XX  agency)  for  publication  of  the  Com- 
presensive  Annual  Services  Plan 
(CASP). 

~  Section  228.22(b)  is  rewritten  for 
clarity.  It  also  adds  a  specification  that 
States  shall,  as  a  part  of  the  statutory 
mandate  to  explain  the  difference  be¬ 
tween  the  proposed  and  final  services 
plans,  include  a  summary  in  the  CASP 
of  the  public  comment  on  the  proposed 
plan  and  the  State’s  response  to  these 
comments.  Respondents  to  the  NPRM 
cited  the  Federal  publication  and  com¬ 
ment  process  as  a  model  in  support  of 
the  public  review  and  participation  proc¬ 
ess.  A  parallel  change  is  also  made  in 
§  228.36  with  respect  to  comments  re¬ 
ceived  on  the  proposed  amendments  to 
final  services  plans. 

In  §  228.24,  the  example  used  of  “fe¬ 
male  headed  families”  brought  ob¬ 
jections  for  our  use  of  sexist  langu¬ 
age.  The  example  has  been  changed  to 
“one  parent  families.” 

Section  228.26(b)  adds  a  requirement 
that  States  shall  specify  in  the  CASP  the 
effective  dates  (toe  dates  certain)  of 
each  discrete  service.  This  requirement 
will  provide  options  and  flexibility  to 
States  who  wish  to  “phase-in”  a  service 
as  service  delivery  capability  increases, 
or  to  “phase-out”  (indicate  toe  termi¬ 
nation  of)  a  service.  The  purpose  of  this 
change  is  to  (1)  inform  the  public  more 
specifically  regarding  the  availability  of 
services;  (2)  give  States  added  options  in 
services  delivery  planning;  and  (3)  ease 
publication  costs. 

For  example,  a  State  is  in  toe  process 
of  increasing  its  homemaker  services  de¬ 
livery  capability  and  will  be  “phasing -in" 
this  service  during  toe  program  year. 
Homemaker  services  will  be  available  at 
toe  beginning  of  toe  program  year  in  all 


but  one  geographic  area  of  toe  State. 
The  service  will  be  available  (date  cer¬ 
tain)  in  toe  remaining  geographic  area  4 
months  later.  The  State  has  two  options 
in  this  situation.  It  may,  under  this 
change,  specify  in  the  CASP  that  the 
effective  date  of  the  homemaker  service 
is  October  1  for  all  but  one  geographic 
area  and  is  February  1  for  toe  remaining 
geographic  area.  Or,  it  may  publish  an 
amendment  to  the  CASP  after  toe  pro¬ 
gram  year  has  begun  showing  that 
homemaker  service  has  been  added  in  the 
remaining  geogra’^hic  area  and  is  now 
available  on  a  specified  date. 

States  can  also  use  this  option  to  in¬ 
dicate  toe  termination  of  a  service  that 
is  date  certain.  For  example,  a  State 
offers  day  care  services  to  migrant  chil¬ 
dren  for  a  6-month  period  during  the 
program  year.  States  may  include  the 
service  in  toe  CASP  and  amend  the 
CASP  when  it  terminates  toe  service.  Or. 
under  this  change  in  toe  regulation,  toe 
State  may  specify  in  the  CASP  that  the 
effective  dates  (the  dates  certain)  of  the 
availability  of  this  service  are  from  July 
1  to  January  1.  It  is  not  toe  intention  of 
this  regulation  to  permit  States  to  use 
broad,  non-specific  phrases  such  as  “This 
service  will  continue  to  be  available  if 
additional  funds  are  appropriated.” 

Section  228.28  clarifies  that  "other 
funds”  may,  at  State  option,  be  included 
in  the  list  of  program  resources  used  to 
support  the  State’s  Title  XX  program 
even  though  such  funds  are  in  excess  of 
toe  amount  needed  to  match  the  Fed¬ 
eral  allotment.  This  change  provides  an 
option  to  States  in  regard  to  FFP  for 
training  expenditures.  For  example, 
some  States  use  non-Federally  matched 
funds  above  their  ceiling  to  continue  or 
expand  toe  same  services  that  are  in¬ 
cluded  in  their  CASPs  to  the  same  or  ad¬ 
ditional  eligible  individuals  identified  in 
their  CASPs.  Staff  who  carry  out  these 
programs  may  receive  training  as  pro¬ 
vided  in  Subpart  H  so  long  as  these  non- 
Federally  matched  “other  funds”  are 
estimated  in  toe  CASP  as  available  Title 
XX  program  resources. 

FFP  for  training  expenditures  of  staff 
carrying  out  these  programs  is  available 
if  toe  services  program  so  funded  (e.g., 
with  non-Federally  matched  funds) 
meets  all  requirements  of  45  CTR  Part 
228.  For  example,  these  include  toe  re¬ 
quirements  that  the  service  is  described 
in  toe  CASP,  is  offered  to  toe  same  eligi¬ 
ble  categories  of  individuals,  and  adheres 
to  toe  same  standards,  eligibility  require¬ 
ments,  and  limitations  on  services  as  per¬ 
tain  to  Title  XX. 

In  response  to  concern  for  accoimta- 
bility  to  the  public,  §  3228.28  clarifies  how 
a  State  shall  indicate  in  the  CASP  its 
Federal  allotment,  depending  on  whether 
the  State  program  year  does  or  does  not 
coincide  with  toe  Federal  fiscal  year. 

In  §  228.29  the  words  “A  general  de¬ 
scription  of  the  st^  taken  •  •  •”  are 
subsUtuted  for  toe  words  “The  steps 
taken  *  *  *”  in  response  to  many  com¬ 
ments.  Respondents  Interpreted  the 
phrase  ‘"The  stQis  taken”  too  ^Mcifically, 
i.e.,  to  mean  a  list  of  every  meeting,  in¬ 
terview,  contact,  telephone  call,  etc.,  with 


respect  to  toe  requirement  for  program 
coordination  and  utilization  in  this  sec¬ 
tion. 

Section  228.33(a).  Considerable  com¬ 
ment  and  discussion  was  received  with 
respect  to  the  public  review  process  de¬ 
scribed  in  this  section.  In  general,  nu¬ 
merous  respondents,  primarily  national 
and  local  health  and  welfare  agencies 
and  organizations,  advocacy  groups,  local 
government,  and  individuals  objected  to 
the  detailed  focus  of  the  regulations  on 
the  publication  and  pubUc  review  process 
(e.g.,  a  public  education  and  information 
function)  and  a  diminished  focus  on  as¬ 
suring  active  and  continuing  public  par¬ 
ticipation  in  the  development  of  the 
State’s  services  program.  Respondents 
urged  an  increase  in  specific  require¬ 
ments  on  States  aimed  at  strengthening 
and  requiring  public  participation  at  all 
stages  of  the  development  of  the  services 
program. 

The  Department  has  attempted  to  sup¬ 
port  requirements  for  public  participa¬ 
tion  while  attempting  to  avoid  unneces¬ 
sary  requirements  on  States.  ’The  re¬ 
quirements  contained  In  these  regula¬ 
tions  are  considered  to  be  minimum  re¬ 
quirements.  The  Department  assumes 
and  strongly  encourages  State  commit¬ 
ment  to  go^  planning  processes,  gen¬ 
eral  accountability  to  the  public,  and 
increased  public  participation  in  the  de¬ 
velopment  of  the  service  program.  How¬ 
ever.  because  of  toe  newness  of  Title  XX 
and  the  range  of  capability  among  the 
States,  not  all  States  have  been  able  to 
achieve  these  goals.  The  Department  has 
tried  to  indicate  its  views,  position,  and 
concerns  (while  allowing  States  maxi¬ 
mum  flexibility  to  develop  their  own 
procedures)  by  toe  inclusion  of  §  228.29 
(c)  in  the  proposed  regulations  and  by 
the  new  language  in  §  228.33(a)  related 
to  purpose. 

In  §  228.33,  items  (b)  (7)  and  (b)  (9) 
are  added  for  clarification  to  complete 
toe  list  of  steps  that  make  up  toe  scope 
of  toe  public  review  process.  ’These  are 
not  new  requirements.  Section  228.33(b) 
(7)  refers  to  publication  of  necessary  cor¬ 
rections  to  a  proposed  amendment; 
S  228.33(b)  (9)  refers  to  publication  of 
necessary  corrections  to  a  final  amend¬ 
ment. 

In  §  228.33(d).  a  requirement  is  added 
that  copies  of  the  proposed  and  final 
CASPs  be  retained  for  inspection  for 
three  years.  ’This  change  is  considered 
minimal  for  reference  and  accountabil¬ 
ity  purposes  and  parallels  the  require¬ 
ment  that  public  comments  be  retained 
for  three  years. 

Two  changes  are  made  in  S  228.33(h) 
with  regard  to  information  which  must 
be  included  in  the  summary  of  the  pro¬ 
posed  services  plan.  The  first,  in  S  228.33 
(h)  (8) ,  clarifies  toe  specific  fisetd  data 
that  shall  be  included  in  the  summary, 
e.g.,  the  amoimt  of  the  Federal  allotment 
to  toe  State  and  the  amount  of  State  and 
local  appropriated  fimds  and  of  other 
funds  available  to  finance  the  services 
program.  The  secmid  change  adds  para¬ 
graph  (h)  (9)  and  requires  that  toe  sum¬ 
mary  include  infCMmaticHi  regarding 
where  an  individual  may  apply  for  serv- 
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ices  or  where  he  may  obtain  infoimation 
about  where  to  apply.  This  requirement 
places  no  burden  on  the  State  since  this 
information  must  also  be  included  in  the 
))roposed  and  final  services  plan  and  in 
the  display  ad  announcing  the  final  serv- 
i  -es  plan.  Respondents  felt  such  informa- 
tion  included  in  the  summary  would  help 
inform  the  public  and  assist  individuals 
to  apply  for  needed  services.  The  change 
was  made  in  response  to  such  requests.  - 

Section  228.33(g)(7)  clarifies  that 
States  have  c^titnis  in  distributing  the 
proposed  services  plan  from  local  public 
agency  oflBces,  e.g.,  distributing  directly 
or  taking  orders  for  distribution  from  an¬ 
other  source. 

In  S  228.36(a)  (1),  an  editorial  change 
is  made  to  show  that  ‘'changes  in  the 
program  year”  means  “changes  in  the 
period  of  time  encompassed  by  the  pro¬ 
gram  year.** 

Several  new  subsections  and  para¬ 
graphs  have  been  added  in  S  228.36  in  re¬ 
sponse  to  requests  for  clarificatimi  of  the 
procedures,  including  the  SR8  rtde  and 
responsibility,  in  making  corrections  to 
proposed  and  final  amendmoits.  The 
newly  added  citations  are:  S  228.36  (b) 
(2).  (b)(3).  (b)(4).  and  $228.36  (e) 
and  (f)  .  These  are  not  new  requirements. 
Since  the  procedures  for  correcting  pro¬ 
posed  and  final  amendments  are  parcel 
to  the  procedures  for  cmrectlng  pit^xtsed 
and  final  services  plans  (with  the  excep¬ 
tion  that  a  30  day  rath^  than  a  45  day 
c(xnment  period  is  required),  the  lan¬ 
guage  is  similar,  if  not  Identical,  to  pre¬ 
vious  language  and  procedures  in  this 
Subpart. 

In  the  publication  of  amendments  to 
the  regulati(ms  required  by  Pub.  L.  94- 
401,  a  secti(Hi  was  coded  “228.35  Amend¬ 
ments  to  Final  Services  Plan.”  The  cita¬ 
tion  number  was  in  error  and  should  read 
I  228.36.  The  perUn^t  language  has  been 
properly  Included  imder  §  228.36(d)  in 
this  issuance.  « 

Changes  in  $  228.36(b)  (5)  (ill)  were 
discussed  earlier  in  a  parallel  change 
made  in  $  228.22(b).  The  added  require¬ 
ment  here  is  that  States  mmt  Include  in 
the  display  ad  which  announces  an 
amendment  to  the  final  CASP,  a  sum¬ 
mary  of  the  public  comments  to  a 
proposed  amendmoit  and  the  State’s 
response  to  such  comments. 

A  signlficwt  munber  of  comments  re- 
garding  this  Sul^iart  objected  to  the  de¬ 
lay  in  FFP  imtil  the  CASP  has  met  all  ap¬ 
propriate  requirements  of  this  Subpait. 
Respondents  offered  alternate  recom¬ 
mendations  including  ddetion  of  require¬ 
ments  for  publication  of  corrections  to 
the^plan  and  inclusion  of  corrections  in 
the  final  plan  in  lieu  of  publication.  The 
rationale  was  saving  of  publication  costs, 
eliminating  the  delay  in  a  45  day  com¬ 
ment  period  on  the  correction,  and,  prl- 
marlly,  easing  the  threat  of  loss  to  PPP. 

The  Department  is  aware  of  and  con¬ 
cerned  about  the  problems  cited.  How¬ 
ever,  these  recommendations  cannot  be 
accepted,  because  they  confilct  with  sta¬ 
tutory  requirements.  Including  the  re¬ 
quirement  for  public  notice  of  all  provi¬ 
sions  of  the  plan,  and  a  45  day  review  of 
these  provisions.  To  hdp  prevent  such 
problems,  the  Department  concurs  with 


the  suggestion  made  that  States  can  work 
with  the  R^donal  Offices  to  obtain  tech¬ 
nical  assistance  and  review  prior  to  pub- 
hcation  of  their  CASPs  and  amendments 
thereto. 

A  significant  number  of  comments  also 
registered  disapproval  of  the  reduction  of 
detailed  requirements  in  $  228.31  and 
228.32,  concerning  needs  assessment, 
planning,  evaluation  and  reporting.  They 
consider^  that  States  will  diminish  their 
efforts  in  these  areas  to  the  probable  det¬ 
riment  of  the  program.  An  equal  number 
of  comments  expressed  strong  approval 
for  these  deletions.  All  comments  have 
been  carefully  considered.  The  Depart¬ 
ment’s  decision  is  that  the  changes  pro¬ 
posed  will  become  final.  The  basis  for  this 
position  is  the  desire  of  the  Department 
to  simplify  the  administration  of  the 
program  and  reduce  the  number  of  de¬ 
tailed  requironents  which  must  be  In- 
clxided  in  the  CASP.  This  decision  was 
taken  in  the  context  of  increased  State 
efforts  to  improve  their  programs  in  these 
areas.  Incidentally,  these  areas  of  needs 
assessment,  program  planning,  monitor¬ 
ing,  reporting  and  the  public  participa¬ 
tion  process  are  priority  areas  of  techni¬ 
cal  assistance  by  SRS.  Many  excellent 
suggesticms  and  recomm^datlons  were 
received  (such  as  use  of  television,  public 
meetings,  etc.,  to  reach  additional  groups 
of  citizens)  which  can  be  useful  in  a 
teclmical  assistance  effort.  Many  of  the 
suggestions  made  are  currently  being 
utilized  by  States  to  adapt  their  pro¬ 
grams/procedures  to  local  needs. 

Subpart  D — ^Limitaticws:  Services 

This  Subpart  of  the  proposed  amend¬ 
ments  was  the  focus  of  considerable 
comment,  both  positive  and  negative. 
Specifically,  the  following  changes  have 
been  made  in  respoose  to  these  com¬ 
ments. 

Sectimis  228.40  and  228.41  have  been 
changed  to  eliminate  the  requirement  for 
a  case-by-case  documentation  of  how 
medical  and  remedial  care  or  room  or 
board  is  integral  but  subordinate  to  a 
discrete  service  in  the  CASP.  The  De¬ 
partment  is  appreciative  of  the  many 
methods  of  documentaticm  sent  us.  How¬ 
ever,  the  overwhelming  maimity  of  com¬ 
ments  objected  to  this  requirement,  stat¬ 
ing  it  would  be  severely  burdensome 
and/or  administratively  infeasible.  Re¬ 
spondents  further  recommended  that  the 
requirement  for  documentation  of  room 
or  board  and  medical  and  remedial  care 
could  be  accomplished  by  a  description 
of  these  service  components  in  the  CASP. 
This  suggestion  is  accepted.  The  regula¬ 
tion  has  been  changed  to  require,  imder 
§  228.40,  that  the  medical  and  remedial 
care  must,  first,  be  necessary  to  achieve 
the  objective  of  the  discrete  service  of 
which  it  is  an  integral  but  subordinate 
part.  Secondly,  a  specific  description  of 
the  medical  and  remedial  care  must  be 
included  in  the  CASP,  together  with  a 
description  of  the  service  of  which  it  is 
an  integral  but  subordinate  part.  A  gen¬ 
eral  statement  in  the  CASP  such  as  “in¬ 
cluding  medical  and  remedial  care”  is  no 
longer  acceptable.  Similar  requirements 
with  respect  to  room  or  board  are  lnc<^- 
porated  in  $  228.41.  The  regulation  In¬ 


tends  that  tlie  State  agency  will  be  held 
responsible  for  determining  the  specific 
type  of  medical  and  remedial  care  and 
specifically  whether  both  room  or  board 
(or  one  or  the  other)  will  be  provided  as 
integral  and  subordinate  to  a  social  serv¬ 
ice.  To  communicate  this  to  the  pubUc, 
the  State  agency  is  also  responsible  for 
the  publication  of  this  detailed  informa¬ 
tion  in  the  CASP.  Only  the  specific  medi¬ 
cal  and  remedial  care  and  the  room  or 
board  so  described  in  the  CASP  are 
matchable. 

Section  228.44  is  clarified  in  response 
to  many  questions  and  considerable  con¬ 
fusion  regarding  the  provision  of  serv¬ 
ices  under  this  section.  Paragraph  (b) 
(1)  is  revised  to  provide  specificity  and 
to  clarify  the  term  “inherent  responsi¬ 
bilities.”  Paragraph  (b)  (2)  is  revised  to 
clarify  that  the  “intrinsic  activities”  of  a 
facility  are  determined  by  facility  char¬ 
ter.  State  law  or  standards,  relevant  li¬ 
censing  or  certification  requirements,  or 
Federal  or  State  court  decisions. 

Stnmg  objection  was  received  to 
$  228.44(d)  concerning  limitations  on 
services  provided  in  Juvenile  correctional 
facilities.  These  limitations  were  the  re¬ 
sult  of  inadvertent  drafting  error  and 
have  been  removed.  Section  228.44(d) 
returns  to  the  language  of  the  current 
regulation  and  allows  PPP  for  services 
but  not  for  inherent  resp<msibilities  (e.g., 
food,  clothing,  shelter,  general  mainte¬ 
nance  and  administration  (including  the 
detention  fimction) ,  general  supervision 
and  care)  in  such  facilities. 

Two  major  areas  of  comment  were 
raised  regarding  $  228.46.  The  first  was 
a  strong  request  that  FFP  be  available 
for  emergency  shelter  for  adults,  par¬ 
ticularly  battered  women.  Since  Section 
2002(a)  (11)  of  title  XX  limits  the  pro¬ 
vision  of  emergency  shelter  to  children, 
this  recommendation  could  not  be  ac¬ 
cepted. 

The  second  area  of  concern  pertained 
to  the  limitation  of  30  days  in  any  12- 
month  period  for  provislcm  of  emergency 
shelter  to  a  child.  Respondents  cited  this 
limitation  as  unrealistic  and  overly-re- 
strictive  in  the  context  of  service  delivery 
to  abused,  neglected,  or  exploited  chil¬ 
dren.  In  response  to  recommendations 
for  added  fiexibility,  the  regulation  has 
been  changed  to  allow  30  days  (as  pro¬ 
vided  by  law)  in  any  6  month  period,  for 
children,  under  the  conditions  specified 
in  this  section. 

The  6  month  time  period  will  allow 
States  the  fiexibility  needed  in  diagnosis 
and  service  provision  to  such  children 
and  their  families.  This  fiexibility  is  val¬ 
uable,  particularly  with  respect  to  a  de¬ 
cision  to  remove  a  child  from  his  own 
home,  in  a  service  area  such  as  this  one 
that  lacks  diagnostic  precision. 

The  6  month  time  period  was  selected 
(as  opposed  to  other  suggestions  which 
included  30  days  for  any  one  placement 
or  episode,  and  90  days  in  a  12  month 
period)  on  the  basis  that  it  extends  FFP 
for  this  service ;  that  it  offers  States  ad¬ 
ditional  alternates  for  services  provision; 
and  that  it  is  a  reasonable,  if  somewhat 
aihltrary,  compromise  between  the  cur¬ 
rent  provisions  and  the  strong  recom- 
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mendation  for  30  days  per  placement  or 
episode  which  we  believe  supports  an 
undesirable  revolving-door  approach  to 
service  delivery  in  these  dlfficiilt  cases. 
(For  example,  the  child  is  abused  or 
neglected,  is  given  30  days'  of  emergency 
shelter.  No  diagnostic  study  or  services 
are  provided  to  the  child  or  his  family. 
He  retiims  home  but  is  back  in  the  care 
of  the  agency  needing  emergency  shelter 
for  the  same  or  similar  problems  within 
a  short  time.  This  cycle  occurs  repeat¬ 
edly.) 

Regarding  S  228.47,  man}'  of  the  com¬ 
ments  seemed  unclear  with  respect  to  the 
availability  of  FFP  when  State  fimds  are 
advanced  to  an  eligible  Individual  for 
an  authorized  service.  The  regulations 
do  not  address  State  practices.  However, 
the  regulation  intends  that  if  a  State 
advances  its  own  funds,  such  an  advance 
may  become  an  expenditure  for  FFP  pur¬ 
poses  only  after  a  service  has  been  au¬ 
thorized  and  delivered  as  evidenced  by 
a  bin  or  receipt.  _ 

Recommendations  tliat  FFP  be  made 
available  for  foster  care  in  foster  family 
homes  and  foster  care  institutions  were 
received.  This  is  a  limitation  in  the  law 
^Section  2002Ca)(7))  and  cannot  be  al- 
low’ed  under  regulation. 

SuBPART  E — LmiTATioNs:  Financial 

Tan  changes  have  been  made  in  this 
Subpart  in  response  to  comments.  Sec¬ 
tions  228.53  and  228.54  are  clarified  to 
show  that  public  or  private  agencies  or 
organizations  may  make  funds  available 
to  the  title  XX  agency  for  training  as 
well  as  for  services  and  other  adminis¬ 
trative  functions.  Since  this  has  always 
been  the  case,  the  purpose  of  the  change 
is  to  make  this  provision  explicit.  It  was 
suggested  that  in-kind  donations  be  al¬ 
lowed  from  private  d<mors.  This  sugges- 
tkHi  could  not  be  accepted  since  such  a 
change  would  require  legislative  action. 

Section  228.55,  containing  the  defini¬ 
tion  of  family  planning  services,  was  va¬ 
cated  under  the  regulations  pertaining 
to  Pub.  L.  94-401  and  its  contents  were 
moved  to  S  228.63. 

Subpart  F — ^Limitations:  Individuals 
Served,  Eligibilitt  and  Fees 

Sec.  228.60  Persons  elioible  and  ac¬ 
cess  to  services.  This  sectkm  has  been 
remganized  and  new  material  added  for 
clarification.  It  has  also  been  retitled 
from  “Persons  digible”  to  “Persons  eligi¬ 
ble  and  access  to  services"  to  more  clearly 
reflect  its  craitent. 

A  new  paragraph  (a)  “Conditions  for 
PPP,”  consolidate  the  material  cm  Fed¬ 
eral  financial  participation  previously 
scattered  thrcmghout  ^e  section. 

It  was  suggested  by  commentators  that 
individuals  who  may  receive  certain 
services  without  regard  to  income  was  a 
third  category  of  eligible  iiersons  and 
should  be  listed  with  income  mainte¬ 
nance  status  and  income  status  persons. 
The  regulation  has  been  changed  accord¬ 
ingly.  In  addition,  the  regulation  also 
notes  that  persons  whose  eliglbUity  is 
determined  on  a  group  basis  are  income 
status  individuals. 

Paragraph  (b)  on  median  InccMne  is 
revised  to  make  clear  that  all  States. 


whetho*  conducting  their  Title  XX  pro¬ 
grams  cm  a  State  or  Federal  fiscal  year, 
are  to  use  the  median  income  promul¬ 
gated  annually  in  December  for  their 
ensuing  program  year. 

Paragraph  (d)  formerly  called  “In¬ 
come  levels,"  is  now  broken  down  into 
two  paragraphs.  Paragraph  (d)  is  en¬ 
titled  “Income  levels  as  baselines  for  fee 
impositkm"  and  clarifies  how  to  calculate 
the  upper  and  lower  limits  of  median 
inccmie  which  set  the  boundaries  for  the 
mandatory  impositicm  of  fees  cm  persons 
in  income  status.  In  order  to  make  clear 
that  the  State  has  the  option  to  impose 
fees  on  other  persons  not  having  incomes 
within  the  limits  for  mandatory  fees,  a 
cross  reference  is  now  included  to  the 
regulation  concerned  with  discretionary 
fees. 

In  regard  to  adjustment  figures  for 
family  size  relative  to  setting  the  income 
levels  fc«:  mandatory  fees,  three  respond¬ 
ents  thought  that  3  percentage  points 
increase  for  each  additional  person  over 
a  family  of  six  was  inequitable.  No 
change  has  been  made  in  the  regulation 
in  this  respect  because:  (1)  The  Depart¬ 
ment  has  concluded  that  it  would  not 
prudent  to  make  a  change  in  view  of  the 
fact  that  the  issue  was  not  raised  in  a 
proposal  which  could  be  evaluated  and 
commented  upcm  by  all  Interested  par¬ 
ties;  and  (2)  The  Department  believes 
that  the  matter  of  adjustments  around 
incomes  must  be  examined  in  the  broader 
context  of  considering  other  Federal  pro¬ 
grams  which  also  require  a  means  test. 

Paragraph  (e)  is  now  called  “Income 
leials  for  services”  and  presents  the  same 
options  for  setting  income  levels  as 
previously. 

When  Pub.  L.  94-401  introduced  de¬ 
termination  of  eligibility  on  a  group  basis 
into  the  Title  XX  program,  the  word 
“application”  in  the  regulations  had  to 
be  reconsidered.  Generally  In  the  public 
social  services  field,  application  has 
meant  the  submission  by  the  applicant  of 
a  written,  signed  form  contain^  infor¬ 
mation  on  income  needed  to  establish 
eligibility  for  a  service.  Sometimes  it  also 
included  a  request  for  a  service  if  the 
State  did  not  have  a  separate  form  for 
this  purpose.  However,  information  on 
income  is  not  required  from  Individuals 
whose  eligibility  is  being  determined  on 
a  group  basis,  but  a  request  far  services 
is  still  applicable.  Therefore,  the  regula¬ 
tion  now  differentiates  between  an  appli¬ 
cation  and  a  request  for  services.  The 
application  is  used  only  when  there  is  a 
need  to  determine  eligibility  on  an  indi¬ 
vidual  basis.  A  request  for  services  is 
made  by  everyone  seeking  a  service.  The 
State  is  to  document  such  requests  fm* 
purposes  of  FFT*.  fair  hearings,  and  to 
verify  that  the  request  for  services  was  a 
voluntary  one.  Documentation  may  be 
accomplished  through  submission  of  a 
written  request  by  an  individual  w  by  the 
recording  of  informatimi  elicited  by  the 
agency,  except  that  a  request  for  family 
planning  services  must  be  In  writing  to 
insure  that  it  was  requested  voluntarily. 
Documentation  for  iH’otect^ve  services 
remains  the  same  as  in  the  proposed 
amendment.  Ihe  State  must  establish  a 
procedure  for  dociunentlng  informati(Hi 


and  referral  requests  as  to  the  nusnber 
and  nature  of  these  requests. 

A  heading  has  been  added.  “Prompt 
action  on  eligibility  applicaticHis  and  re¬ 
quests  for  service"  as  paragraph  (g)  to 
include  existing  material  <»i  time  frames 
in  which  the  State  must  make  decisions 
on  applications  for  eligibility  and  notify 
apEdicants.  As  noted  previously,  an  ap¬ 
plication  often  included  a  request  for 
services.  To  this  paragraph  has  been 
added  new  material  dealing  witli  a  re¬ 
sponse  by  the  State  to  requests  for  serv¬ 
ice  as  described  in  paragraph  (f  > .  and  to 
carr>'  out  the  intent  of  the  legislation 
which  provides  that  “an  oiHXirtunity  for 
a  fair  hearing  before  the  appropriate 
State  agency  will  be  granted  to  any  ui- 
dividual  whose  cltum  for  any  service  de¬ 
scribed  in  Section  2002(a)(1)  is  denied 
or  is  not  acted  uptm  with  reasonable 
promptness.”  The  new  material  directs 
that  unless  a  service  is  denied,  the  State 
must  provide  the  service  requested  with 
reasonable  promptness.  “Provide  the 
service”  is  d^ined  as  the  actual  provision 
of  the  service  or  arrangements  for  its 
provision  at  an  appropriate  later  date. 
The  latter  half  of  the  definition  is  to  ac¬ 
commodate  those  cases  where  a  service 
is  not  needed  until  a  later  date — e.g., 
hennemaker  service  is  needed  six  weeks 
from  the  date  of  the  request  when  the 
mother  will  be  going  to  the  ho^ital. 
“Reasonable  promptness"  means  provid¬ 
ing  the  service  within  15  days  after  noti¬ 
fication  of  eligibility  to  a  person  whose 
eligibility  is  det^mined  on  an  individual 
btusis,  or  within  30  days  after  acceptance 
of  a  request  for  service.  If  the  service  i.*; 
being  denied,  the  State  must  notify  the 
applicant  in  writing  of  the  denial  witliin 
the  same  time  limits. 

Paragraih  (h)  is  newly  lettered  and 
covers  “Notification  erf  right  to  a  fair 
hearing"  which  has  been  rewritten  to  in¬ 
clude  applicants  who  make  only  a  request 
for  services. 

Some  respondents  requested  that  time 
limits  in  the  fair  hearings  process  be  pre¬ 
sented  in  the  regulatkNi  along  writh  the 
time  limits  cm  notifying  applicants  about 
their  eligibility.  An  EERS  decision  has 
been  made  that  fair  hearings  materials 
for  all  SRS  programs  (now  cmitained  in 
45  CPR  205.10)  would  be  revised  to  re¬ 
flect  the  needs  of  the  Title  XX  program 
and  be  contained  hi  a  separate  regula¬ 
tion.  A  Notice  of  Intent  was  published  in 
the  Federal  Register  on  this  matter  on 
November  30,  1976  <41  FR  52491)  and 
comments  are  being  accepted  throush 
the  end  of  Januarj'. 

Several  comments  were  received  about 
the  time  limits  specified  for  the  State  to 
notify  aniUcants  about  their  eligibility 
(HI  an  Individual  basis.  One  dealt  with 
the  difficulty  of  getting  a  response  from 
the  Social  Security  Administration  with¬ 
in  30  days  about  SSI  recipients;  another 
proposed  giving  the  States  (jcnnplete  free- 
dCMn  to  set  their  own  time  limits  provided 
they  were  “reascmable”;  another  opposed 
having  to  notify  the  applicant  about  his 
eligibility  within  15  days  after  the  State 
has  reached  a  decision..  These  comments 
generally  represent  administrative  prob¬ 
lems  at  the  State  and  kn^al  level.  Tne 
suggestion  for  States  setting  a  “reason - 
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able  time”  is  unacceptable  as  it  affords 
the  applicant  little  protecti(«  against 
possible  abuse  and  nullifies  an  effective 
fair  hearings  procedure. 

Sec.  228.61  Determination  and  rede¬ 
termination  of  eligibility.  Paragraph  (7) 
in  §  228.60  which  deals  with  safeguard¬ 
ing  the  civil  and  other  rights  of  the  in¬ 
dividual  in  standards  and  methods  of 
determining  eligibility  has  been  trans¬ 
ferred  from  that  section  and  added  to 
paragraph  (a)  of  §  228.61  which  is  con¬ 
cerned  with  methods  of  determining 
eligibility.  This  is  merely  a  consolidation 
of  relevant  material. 

By  inadvertence,  material  in  this  Sec¬ 
tion  on  the  documentation  method  of 
determining  individual  eligibility  had 
been  dropped.  It  is  now  restored  so  that 
a  description  of  both  the  documentation 
and  declaration  methods  of  determining 
eligibility  are  included.  The  description 
of  what  constitutes  a  determination  of 
individual  eligibility  has  also  been  clari¬ 
fied. 

Respondents  were  divided  on  whether 
the  State  should  have  the  choice  of  using 
different  methods  of  determining  eligi¬ 
bility  for  different  categories,  services, 
and  geographic  areas.  Providers  and  or¬ 
ganizations  generally  favored  mandat¬ 
ing  one  method  throughout  the  State, 
using  the  declaration  method.  The  regu¬ 
lation  was  not  changed,  however,  in  the 
interests  of  permitting  flexibility  to  the 
States. 

The  paragrraph  on  conditions  for  FPP, 
has  been  changed  to  reduce  the  material 
in  (1)  and  (3)  of  paragraph  (b)  to  one 
item  and  relate  it  more  clearly  to  con¬ 
ditions  for  FFP  when  an  individual  who 
had  formerly  been  eligible  is  subse¬ 
quently  foimd  ineligible.  The  incorrect 
citation  in  the  last  par£«raph  of  (b)  has 
also  been  adjusted. 

There  was  overwhelming  support  from 
respondents  for  including  recipients  of 
SSI  in  the  group  for  whom  redetermina¬ 
tion  could  be  conducted  an  an  annual 
basis.  This  change  was  made,  as  well  as 
permitting  the  individual  to  have  a  com¬ 
bination  of  income  from  a  pension,  social 
security  and  SSI.  Other  suggestions 
which  were  not  accepted  reconunended 
that  AFDC  recipients,  the  developmen- 
tally  disabled,  and  other  groups  be  in¬ 
cluded  in  the  yearly  redetermination 
category.  SRS  believes  that  more  ex¬ 
perience  with  the  Title  XX  program  is 
necessary  before  further  changes  are 
made. 

A  great  deal  of  apprehension  was  ex¬ 
pressed  about  the  possibilities  of  audit 
exceptions  if  the  declaration  method  is 
used.  States  wanted  sepcifications — such 
as  for  monitoring,  error  rates,  and  valid 
samples — ^before  they  constructed  their 
monitoring  procedures  and  undertook 
using  the  declaration  method.  SRS  does 
not  believe  the  regulation  is  the  proper 
vehicle  for  such  material,  and  the  De¬ 
partment  has  no  plans  for  such  promul¬ 
gation.  For  the  present,  §  228.61(g)  is  as 
far  as  the  Department  wishes  to  go  in 
requiring  States  to  conform  to  specified 
procedures.  Technical  assistance  will  be 
available  to  the  States  in  these  areas. 

When  regulations  for  Pub.  L.  94-401 
were  published  December  21,  1976  (PR 


55668) ,  it  was  specified  In  §  228.61(d)  (2) 
that  if  a  State  agency  were  claiming  ex¬ 
penditures  retroactively  for  services  on 
a  group  determination  of  eligibility  basis, 
as  permitted  to  October  1, 1975,  the  vali¬ 
dation  of  each  group  of  persons  receiving 
such  services  had  to  be  completed  within 
three  months  following  December  21, 
1976.  Since  this  date  would  fall  In  the 
middle  of  March,  SRS  has  extended  the 
completion  date  to  March  31,  1977  to 
make  it  coincide  with  the  end  of  a  month 
and  end  of  the  quarter. 

Another  change  in  the  regulation  is¬ 
sued  on  December  21, 1976  has  been  made 
for  purposes  of  operational  feasibility. 
The  regulation,  §  228.61(d)  (6),  in¬ 
structed  the  State  agency,  in  the  event 
It  found  that  persons  receiving  a  par¬ 
ticular  service  on  the  basis  of  group 
eligibility  did  not  meet  the  test  of  “sub¬ 
stantially  all,”  to  take  two  steps  within 
75  days  of  making  the  finding.  One  step 
was  to  discontinue  claiming  FPP  for  ex¬ 
penditures  incurred  for  the  service  pro¬ 
vided  to  persons  in  the  group  whose 
eligibility  had  been  determined  on  a 
group  basis.  The  other  step  was  to  am^d 
14ie  services  plan.  Since  the  end  of  the 
75  days  could  occur  at  any  point  in  a 
month  and  result  in  administrative  prob¬ 
lems  relative  to  stopping  FPP,  the  regu- 
lation  has  been  changed  to  discontinue 
FPP  “by  the  end  of  the  month  in  which 
the  75th  day  occurs.” 

In  respMise  to  queries,  paragraph  (d) 
(5)  has  been  revised  to  clarify  that  the 
75  percent  validation  test  for  group 
eligibility  is  to  be  conducted  on  the  same 
basis  as  each  group  is  described  in  the 
services  plan.  This  means  that  if  a  State 
has  described  the  group  on  a  geographic 
area  basis,  it  shall  conduct  the  validation 
on  a  geographic  area  basis;  if  a  State  has 
conceived  of  the  group  on  a  Statewide 
basis,  it  shall  conduct  the  validation  on 
a  Statewide  basis.  Even  though  this 
change  has  been  made  on  the  basis  of 
early  comments  to  the  interim  final  reg¬ 
ulation  published  on  December  21,  1976, 
the  Department  is  stiU  accepting  com¬ 
ments  on  that  regulation. 

Sec.  228.62  Fees.  Some  respondents 
seemed  unaware  that  the  legislation  re¬ 
quires  imposition  of  a  fee  “reasonably 
related  to  income”  on  service  recipients 
with  family  gross  incomes  exceeding  80 
Ijercent  of  the  median  up  to  115  percent 
of  the  median.  They  proposed  various 
legally  unacceptable  changes:  waivers  of 
fees,  fees  based  on  characteristics  of  a 
group,  fees  related  to  cost  of  service 
rather  than  income,  exceptions  when 
calculating  the  income  of  various  groups. 
Several  objected  to  the  possibility  of  dif¬ 
ferent  fees  in  different  geographic  areas 
for  the  same  service.  Since  States  must 
describe  their  fee  structures  in  the  an¬ 
nual  services  plan,  the  public  has  the  op¬ 
portunity  to  question  differences  in  fees 
they  believe  unjustified. 

In  paragraph  (e)  (1)  of  the  proposed 
regrulations,  the  intended  meaning  of 
the  words  “normal  charge”  was  the  going 
rate  in  the  community  for  a  service. 
Since  the  words  used  raised  questions, 
the  regulation  has  been  revised  to  sub¬ 
stitute  “the  going  rate  in  the  commu¬ 


nity”  for  “normal  charge,”  for  purposes 
of  clarification. 

It  was  of  concern  to  a  number  of  re¬ 
spondents  that  a  Title  XX  service  pro¬ 
vider,  having  been  given  the  opportunity 
to  expand  the  service  with  fees  collected, 
would  discriminate  in  favor  of  providing 
services  to  persons  who  had  to  pay  fees. 
SRS  believes  the  State  agency  has  the 
responsibility  to  detect  such  trends  and 
deal  with  them.  Others  questioned  why 
the  State  agency  was  not  permitted  to 
use  the  service  fees  it  collected  to  expand 
Title  XX  services.  SRS  has  added  this 
possibility  to  the  regulation.  In  response 
to  questions,  it  has  also  clarified  that  fees 
collected  cannot  be  used  to  match  Fed¬ 
eral  funds.  Pursuant  to  45  CFR  74.45(b) , 
these  fees  (whether  initially  paid  by 
service  recipients  to  a  private  or  public 
provider)  are  to  be  retained  by  the  State 
agency  to  be  used  in  one  of  two  ways:  (1) 
to  further  the  objectives  of  the  program 
(expand  the  service) ;  or  (2)  to  reduce 
the  size  of  the  claim  for  Federal  match¬ 
ing.  Despite  the  fees  thus  becoming  State 
agency  monies,  SRS  has  concluded  on 
the  basis  of  long-standing  Federal  policy 
relating  to  conditions  under  which  public 
funds  may  be  used  as  the  non-F^eral 
match  (as  expressed  in  45  CFR  228.53) , 
that  such  fees  do  not  meet  the  require¬ 
ments  of  that  policy  and  hence  cannot 
be  used  as  the  non-Federal  share. 

Clarification  is  also  made  that  FFP  is 
not  available  if  providers  impose  fees  or 
charges  other  than  those  which  are 
stated  in  the  purchase  of  service  agree¬ 
ment  with  the  State  agency  and  are  in 
accordance  with  the  fee  schedules  pub¬ 
lished  in  the  State’s  services  plan. 

Some  respondents  also  seem  imaware 
that  the  legislation  specifies  use  of  the 
median  income  as  the  basis  for  determin¬ 
ing  eligibility  for  Title  XX  services  for 
Income  status  individuals.  There  were 
suggestions  to  use  for  the  Title  XX 
eligibility  determination,  data  gathered 
for  determining  eligibility  for  other  pro¬ 
grams  such  as  food  stamps  or  medical 
assistance.  This  is  not  feasible  because 
income  considered  for  Title  XX  (as  de¬ 
scribed  in  §  228.66)  is  not  necessarily  the 
same  as  that  for  other  programs. 

Several  respondents  reacted  imfa- 
vorably  to  the  new  paragraph  (f)  requir¬ 
ing  the  Title  XX  agency  to  make  outside 
contacts  at  the  applicant’s  request  in 
order  to  protect  the  confidentiality  of  an 
inquiry  relating  to  determination  of 
eligibility  when  a  provider  agency  is  mak¬ 
ing  the  eligibility  determination.  One 
objection  was  that  providers,  seeking 
audit  protection,  would  flood  the  State 
agency  with  requests  to  make  outside 
contacts.  Another  objection  was  that  an 
extensive  system  of  procedures  and  ad¬ 
ministrative  effort  would  be  required  to 
carry  out  this  r>olicy.  SRS  believes  that 
this  assurance  of  confidentiality  is  crucial 
in  view  of  continuing  concern  for  in¬ 
dividual  privacy  in  governmental  pro¬ 
grams.  This  provision  will  be  tested  and 
the  situation  evaluated  later  on  the  basis 
of  experience. 

Another  change,  as  a  result  of  the 
comments,  is  the  clarification  that  States 
have  authority  to  charge  fees  if  they 
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wish  for  persojis  receiving  services  with¬ 
out  regard  to  income,  nils  Is  of  par¬ 
ticular  significance  because  there  is  a 
pattern  of  fee  setting  in  many  commun¬ 
ity  agencies  which  provide  family  plan¬ 
ning  services. 

Sec.  228.63  Family  Planning  Services. 
Changes  were  made  in  this  section  to 
Include  additional  components  of  family 
planning  services  as  examples  for  greater 
specificity. 

Sec.  228.64  Information  and  Refer¬ 
ral.  No  changes  in  this  section  were  sug¬ 
gested  by  the  respondents.  Strong  ap¬ 
proval  was  expressed  by  a  number  of 
respondents  for  restricting  PFP  for  in- 
formati(m  and  referral  services  only 
when  provided  by  an  agency  having  I&R 
as  a  recognized,  specific  function. 

Sec.  228.65  Protective  Services.  A 
recommendation  was  made  to  include 
services  to  battered  women.  Insofar  as 
such  individuals  meet  the  definitions  in 
§  228.65,  they  may  receive  the  services 
specified  in  the  State’s  ser%'ices  plan  to 
provide  protective  services. 


at  their  discretion,  will  continue  to  re¬ 
quire  written  contracts  for  certain  serv¬ 
ices  provided  by  such  individual  pro¬ 
viders. 

The  effective  date  of  this  option  for 
unwritten  contracts  for  certain  individ¬ 
ual  providers  of  services  under  S  228.70 
(d)  is  made  retroactive  to  October  1. 
1975.  This  retroactive  date  aims  to  avoid 
imdue  administrative  burdens  on  States. 
The  requirement  for  a  w'ritten  contract 
with  all  providers  of  services  was  based 
on  the  Department’s  intent  to  encourage 
sound  administrative  and  business  prac¬ 
tices  which  w'ould  support  accountabil¬ 
ity.  However,  the  Department  was  not 
aware  of  the  volume  of  individual  pro¬ 
viders  in  some  States,  the  diflBcviltles 
involved  in  obtaining  written  contracts, 
nor  the  administrative  difficulties  of 
processing  such  a  large  number  of  con¬ 
tracts  in  some  States.  In  this  instance, 
the  Department  considers  its  require¬ 
ments,  although  based  on  good  intent, 
to  have  been  unduly  burdensome. 

Subpart  H — Training  and  Retraining 


1978  contains  a  recommendation  for  a 
$75  million  ceiling  on  the  presently 
<«)en-cnded  training  fund  for  income 
maintenance  and  social  services.  The 
Department  will  be  working  closely  with 
States  to  monitor  the  use  of  all  training 
expenditures  and  their  Impact  on  serv¬ 
ice  delivery. 

An  opportunity  for  further  comment 
on  Departmental  regulations  with  re¬ 
spect  to  training  for  all  SRS  programs 
is  contained  in  a  Notice  of  Intent  and 
Notice  of  Proposed  Rule-Making  pub¬ 
lished  in  the  Federal  Register  Janu- 
aiy  11.  1977  (42  FR  2440) .  SRS  will  give 
further  consideration  to  procedures  for 
planning  and  reviewing  training  activi¬ 
ties  in  considering  public  comment  on 
the  issues  raised  in  that  notice.- 

The  ten  remaining  changes  made  in 
this  Subpart  respond  to  requests  for 
clarification.  Tlieir  purpose  is  to  elim¬ 
inate  confusion. 

Editorial  changes  are  made  in  §5  228.- 
81  <c)  and  (cV(l“)  to  clarify  that  a  pro- 
lider  agency  does  not  need  to  have  a 
contract  to  determine  eligibility  in  ef¬ 
fect  before  its  service  delivery  staff  may 
be  trained.  This  section  also  clarifies 
that  eligibility  determination  staff  of 
providers  may  be  trained  wdien  the  con¬ 
tract  includes  the  eligibility  determina¬ 
tion  fimcticwi. 

Section  228.81  <e)  (2)  has  been  revised 
to  provide  that  an  individual  family  or 
in-home  day  care  provider  may  receive 
training  both : 

(1)  To  liable  her  <him)  to  provide 
services  to  an  eligible  person  already 
in  her  (his)  care,  or 

(2)  To  prepare  her  (him)  to  give  such 
services  to  an  eligible  person  at  a  later 
date,  under  the  conditions  specified  in 
this  section. 

This  clarification  is  made  in  response  to 
questions  asking  w'hen  the  training  of 
such  providers  may  occur.  The  specified 
conditions  under  w^hich  the  training  may 
be  given  are  the  same  as  for  other  serv'- 
ice  providers. 

In  §228.82(0),  the  words  “which  in¬ 
clude  equal  representation  from  the  three 
groups  comprising  the  panel”  have  been 
deleted  in  response  to  requests  frmn  State 
Title  XX  agencies.  They  pointed  out  that 
since  States  have  primary  responsibility 
for  such  grants,  they  should  have  the 
responsibility,  if  they  wdsh,  to  determine 
the  numerical  composition  of  the  evalu¬ 
ation  panel,  so  long  as  the  panel  consists 
of  representatives  of  the  SRS  Regional 
Office,  the  educaticmal  Institution,  and 
the  State  agency. 

Section  228.84(b)  adds  language  to 
specify  that  costs  of  State  agency  staff, 
such  as  prc^am  area  specialists,  may  be 
matchable  wrhen  such  persons  are  utilized 
in  training  prc^rrams  under  the  super¬ 
vision  of  the  State  agency  Director  of 
Staff  Development,  and  are  properly 
allocated. 

Section  228.84(c)  is  modified  to  set 
limits  on  the  tjTie  of  expert  whose  serv- 
ices  will  qualify  for  FFP,  e.g.,  FFP  is 
available  for  experts  who  are  from  out¬ 
side  the  Title  XX  agency.  This  clarifica¬ 
tion  is  made  in  response  to  questions 
about  whether  supervisors  or  other  pro- 


Subpart  G — Purchase  or  Service 

Two  changes  have  been  made  in  this 
Subpart.  In  response  to  requests  for 
clarification,  §  228.71(a)  has  been  re¬ 
vised  to  specify  factors  to  be  considered 
and  procedures  to  be  used  in  establishing 
rates  for  the  purchase  of  services  from 
public  and  private  agencies.  The  purpose 
of  these  changes  are  to  provide  definitive 
information  on  which  States  and  pro¬ 
vider  agencies  may  base  their  proce¬ 
dures. 

A  significant  number  of  respondents 
disagreed  wdth  the  option  in  {  228.70(d) 
of  allowing  an  imwritten  contract  with 
certain  individual  providers  of  services. 
They  cited  the  lack  of  accountability,  in¬ 
cluding  the  difficulties  in  auditing  an 
imwritten  ccmtract.  and  the  potential  for 
abuse.  They  also  noted  that  the  require¬ 
ment  that  the  terms  of  the  unwritten 
contract  be  documented  in  the  record 
w'as  operationally  similar  to  the  require¬ 
ment  for  a  written  contract.  These  com¬ 
ments  were  carefully  considered  as  were 
comments  which  iq)proved  of  this  option 
as  a  method  oi  easing  administrative 
requirements.  Approving  respondents 
cited  the  benefits  to  individual  providers 
(suiffi  as  day  care  providers)  who  wish 
to  provide  a  service  but  who  are  reluc¬ 
tant  to  sign  a  formal  contract.  Tliey 
cited  the  resulting  threat  to  services 
availability  due  to  a  decrease  in  numbers 
service  providers.  They  also  cited 
cumbersome  contract  processing  re¬ 
quirements  in  some  States  which  delay 
provision  of  services  and  create  an  ex¬ 
ceptionally  heavy  administrative  w’ork- 
load. 

On  balance,  this  provision  was  re¬ 
tained  <m  the  basis  that  administrative 
options  are  needed  by  the  States.  How¬ 
ever,  for  the  purpose  of  clarification,  a 
change  is  made  in  §  228.70(d)  to  specify 
that  States  in  dociunenting  the  terms 
of  the  unwritten  contract,  shall  docu¬ 
ment  the  terms  of  the  contract  that  has 
been  negotiated  with  the  individual  pro¬ 
vider,  including  all  applicable  items  in 
§  228.70(a).  We  anticipate  that  States, 


This  Subpart  received  a  substantial 
number  of  comments  from  a  wide  range 
of  respondents.  Comments  were  received 
on  toe  proposed  regulations  and  in  re¬ 
sponse  to  the  SRS  request  for  public 
consideration  of  and  cmnment  on  toe 
feasibility  of  combining  all  SRS  training 
regulations  into  a  consolidated  regula¬ 
tion.  SRS  is  appreciative  of  the  large 
number  of  comments  received  on  this 
matter,  toe  majority  of  which  favored 
separate  training  regulations.  This  de¬ 
cision  is  still  pending.  All  responses,  in¬ 
cluding  those  received  in  response  to  an 
NOI  on  this  subject,  will  be  carefully 
considered  in  reaching  a  final  decision. 

The  following  is  a  summary  of  changes 
which  have  be^  made  in  the  proposed 
regulations  after  consideration  of  com¬ 
ments. 

The  issue,  related  to  this  Subpart, 
which  produced  the  most  comment  was 
toe  deletion  of  toe  requirement  for  sub¬ 
mittal  of  a  Training  Plan  to  SRS  in 
§  228.80.  A  majority  of  respondents  who 
commented  specifically  on  toe  Training 
Plan  urged  re-instatement  of  this  re¬ 
quirement.  Many  other  respondents, 
however,  commented  in  general  terms 
approving  changes  made  in  this  Subpart 
or  approving  toe  rdaxation  of  adminis¬ 
trative  requirements  in  this  section.  It 
was  difficult  for  the  Department  to  pre¬ 
cisely  a^ess  these  general  comments 
since  th^  might  refer  to  any  or  all  of 
.toe  sevei^  changes  made  in  this  Sub¬ 
part.  They  were  read,  however,  to  give 
implicit  approval  to  the  proposed  dele¬ 
tion  of  toe  requirement. 

Therefore,  the  requirement  for  sub¬ 
mittal  of  a  Training  Plan  has  been 
deleted  as  contonidated  in  the  August 
proposed  regulatk^  The  Department 
believes  toe  working  relationship  with 
toe  States  can  be  enhanced  by  avoiding 
mandated  requiremaits  whenever  pos¬ 
sible  and  by  working  on  a  joint  basis 
with  States  for  program  improvemoit. 
The  Departmrat  also  recogni^  toe  In¬ 
terest  in  and  shares  a  concern  for  good 
program  mana^^ent  with  respect  to 
training.  The  President’s  Budget  for  FY 


FEDERAL  REGISTER,  VOL.  42,  NO.  20 — MONDAY,  JANUARY  31,  1977 


5848 


RULES  AND  REGULATIONS 


gi'am  area  specialists  in  Title  XX 
agency  may  be  considered  as  ‘'experts” 
and  thus  be  eligible  to  receive  salaries, 
fringe  benefits,  travel,  and  per  diem  as 
training  expenditures. 

Section  228.84(e)  adds  language  that 
clarifies  the  requirement  for  a  training 
contract  between  the  Title  XX  agency 
and  the  provider  agency. 

Section  228.84(g)  is  modified  to  paral¬ 
lel  the  change  made  in  §  228.84(c) , 
namely,  to  allow  FPP  only  for  experts 
who  are  from  outside  the  provider 
agency.  This  clarification  is  also  made 
in  response  to  questions  from  provider 
agencies  on  this  matter. 

Section  228.86,  entitled  “Phase-in  of 
training  requirements,”  is  vacated  as  no 
longer  applicable.  The  phase-in  period 
to  which  tois  section  referred  expired  on 
June  30,  1976. 

Regarding  other  comments  received, 
many  respondents,  primarily  those  from 
provider  agencies,  tirged  that  regulations 
permit  PPP  as  a  training  cost  for  the 
training  of  managanent/administrative 
staff  of  and  volunteers  in  provider  agen¬ 
cies,  and  for  financial  assistance  for  per¬ 
sons  preparing  for  emplojnnent  in  a  pro¬ 
vider  agency.  These  recommendations 
were  not  accepted.  The  Department  is 
concerned,  first  of  all,  about  a  public  pol¬ 
icy  position  and  an  interpretation  of  the 
statute  that  would  allow  FFP  as  a  train¬ 
ing  expenditure,  outside  the  ceiling,  to 
train  the  non-direct  service  delivery  staff 
of  agencies  from  whom  the  Title  XX 
agency  is  presumably  purchasing  such 
expertise  and  services.  This  concern  is 
particularly  strong  as  it  is  possible  to 
fund  the  training  of  such  i>ersons  only 
under  certain  conditions  and  in  appro¬ 
priate  cases  within  the  overall  cost  of  a 
purchase  of  service  contract. 

Secondly,  with  respect  to  the  recom¬ 
mendation  to  train  persons  preparing 
for  employment  in  provider  agencies, 
this  provision  would  increase  consider¬ 
ably  the  administrative  burdens  of  the 
State  Title  XX  agency  in  attempting  to 
control,  monitor,  and  assure  benefits  of 
such  training  to  the  Title  XX  program. 
Unlike  the  provision  of  allowing  training 
for  persons  preparing  for  employment  in 
the  Title  XX  agency,  the  administrative 
costs  associated  with  the  potentially  mul¬ 
tiple  number  of  persons  so  fimded  could 
tend  to  divert  Title  XX  monies  away 
from  service  provision. 

In  addition,  two  mls-interpretations  of 
the  proposed  regulations  appeared  in  the 
comments.  The  first  was  in  regard  to  the 
requirement  for  accreditation  of  Depart¬ 
ments  or  Institutes,  such  as  an  Institute 
of  Social  Policy  and  Planning,  which  are 
a  part  of  an  accredited  educational  insti¬ 
tution.  The  regulation  intends  that  for 
FPP  to  be  available  under  §  228.82,  to 
Departments  or  Institutes  which  are  a 
part  of  an  accredited  educational  insti¬ 
tution  must  themselves  be  accredited  by 
a  special  accrediting  body,  if  such  an  ac¬ 
crediting  body  exists  for  that  Depart¬ 
ment  or  Institute.  If  no  special  accredit¬ 
ing  body  exists  for  the  program  of  such 
Departments  or  Institutes,  then  FPP  is 
available,  under  §  228.82,  for  grants  to 
such  Departments  or  Institutes  if  the 


Department  or  Institute  is  a  part  of  an 
accredited  educational  institution.  A  De¬ 
partment  or  an  Institute  which  Is  not  a 
part  of  an  accredited  educational  insti¬ 
tution  cannot  receive  funding  under 
S  228.82. 

Subpart  I — General  Provisions 
Three  changes  have  been  made  in  this 
Subpart  In  response  to  requests  for  clar¬ 
ification,  §  228.90(a)  (2)  adds  language 
that  clarifies  the  availability  of  PPP  for 
medical  examinations  for  eligible  persons 
precedent  to  receipt  of  a  service,  such  as 
an  examination  for  a  child  entering  day 
care. 

Section  228.90(a)  (3)  also  adds  the 
word  “agency”  to  clarify  that  FPP  is 
available  for  costs  of  State  (and  local) 
Title  XX  agency  advisory  committees. 
This  clarification  is  made  in  response  to 
questions  concerning  FPP  for  costs  of 
local  advisory  ccnnmittees. 

Also  in  response  to  comments,  $  228.91 
clarifies  that  no  FPP  is  available  for 
goods  or  services  provided  in-kind  by  in¬ 
dividuals.  The  purpose  of  these  changes 
is  to  make  explicit  statements  that  will 
resolve  continuing  questions  in  these 
areas. 

Part  228,  Chapter  n.  Title  45  of  the 
Code  of  Federal  Regulations  is  revised  to 
read  as  set  forth  below: 

Subpart  A — Scope  and  Definitions 

Sec. 

228.0  Scope  of  program. 

228.1  Program  definitions. 

Subpart  B — State  Plan  Requirements,  Reports, 
Maintenance  of  Effort,  Compliance 

228.5  State  plan  requirements. 

228.6  Appropriate  State  agency. 

228.7  State  financial  participation. 

228.8  Statewide  operation. 

228.9  Merit  system. 

228.10  Safeguarding  information. 

228.11  Residency  requirements. 

228.12  Standards  for  institutions  or  foster 

homes. 

228.13  Standards  for  child  day  care  serv¬ 

ices. 

228.14  Fair  hearings. 

228.15  Amendments  to  State  plan. 

228.16  Submittal  of  State  plan  and  amend¬ 

ments  for  approval  by  the  Secre¬ 
tary. 

228.17  Reports  and  maintenance  of  rec¬ 

ords. 

228.18  Maintenance  of  effort. 

228.19  Noncompliance. 

Subpart  C — Comprehensive  Annual  Services 
Program  Plan 

228.20  Conditions  for  FFP. 

228.21  Establishment  of  program  year. 

228.22  Services  plan. 

228.23  Program  goals  and  objectives. 

228.24  Individuals  to  be  served. 

228.25  Availability  of  services  by  geographic 

area. 

228.26  Services. 

228.27  Estimates  of  individuals  to  be  served 

and  expenditures. 

228.28  Program  resources. 

228.29  Program  coordination  and  utiliza¬ 
tion. 

228.30  Organizational  structure. 

228.31  Needs  assessment. 

228.32  Planning,  evaluation  and  reporting. 

228.33  The  public  review  process. 

228.34  Regional  review  of  proposed  and  final 

services  plans. 

228.35  Correction  of  proposed  and  final  serv¬ 

ices  plans. 

228.36  Amendments  to  final  services  plan. 


Subpart  D— Limitations:  Services 

Sec. 

228.39  General. 

228.40  Minor  medical  and  remedial  care. 

228.41  Room  board. 

228.42  Child  care  standards. 

228.43  Educational  services. 

228.44  Services  to  individuals  living  in 

hospitals,  skilled  nursing  facili¬ 
ties,  intermediate  care  facilities 
(Including  hospitals  or  facilities 
for  mental  diseases  or  for  the  men- 
taUy  retarded) ,  or  prisons. 

228.45  Special  services  provided  by  foster 

family  homes. 

228.46  Emergency  shelter. 

228.47  Cash  payments  fOT  a  service. 

228.48  Confidentiality  regarding  services  to 

drug  and  alcohol  abusers. 

Subpart  E — Limitations;  Financial 

228.50  Services  and  individuals  covered  in 

the  services  plan. 

228.51  Matching  rates. 

228.52  Allotments  to  States. 

228.53  Public  sources  of  State’s  share. 

228.54  Private  sources  of  State's  share. 

228.55  Family  Planning  Services. 

228.56  Fifty  Percent  Rule. 

Subpart  F — Limitations:  individuals  Served, 
Eligibility  and  Fees 

228.60  Persons  eligible  and  access  to  services. 

228.61  Determination  and  redetermination 

of  eligibility. 

228.62  Fees  for  services. 

228.63  Family  planning  services. 

228.64  Information  and  referral  services. 

228.65  Services  directed  at  the  gocd  of  pre¬ 

venting  or  remedying  neglect, 
abuse,  or  exploitation  of  children 
or  adults  imable  to  protect  their 
own  interests. 

228.66  Monthly  gross  Income. 

Subpart  G — Purchase  of  Service 

228.70  Procurement  standards. 

228.71  Rates  of  payment. 

Subpart  H — ^Training  and  Retraining 

228.80  Conditions  for  PPP. 

228.81  Who  may  be  trained. 

228.82  Grants  to  educational  institutions. 

228.83  Financial  assistance  to  students. 

228.84  Activities  and  costs  matchable  as 

training  expenditures.  * 

228.85  Activities  and  costs  not  matchable 

as  training  expenditures. 

228.86  (Reserved) 

Subpart  i — General  Provisions 

228.90  Expenditures  for  which  Federal  fi¬ 

nancial  participation  Is  available. 

228.91  Expenditures  for  which  Federal  fi¬ 

nancial  participation  is  not  avail¬ 
able. 

Subpart  J — Grants  to  Child  Day  Care  Providers 
To  Employ  Welfare  Recipients 

228.100  Definitions. 

228.101  Conditions  for  Federal  financial 

participation. 

228.102  Cffalms  for  Federal  financial  partici¬ 

pation. 

Authority:  Sec.  1102,  49  Stat.  647  (42 
U.S.C.  1302) . 

Subpart  A — Scope  and  Definitions 

§  228.0  Scope  of  program. 

(a)  Federal  financial  participation  is 
available,  in  accordance  ^th  title  XX  of 
the  Social  Security  Act  and  this  Part, 
with  respect  to  expenditures  under  a 
State  program  for  the  provision  of  serv¬ 
ices,  to  low  Income  individuals  and  fami¬ 
lies,  directed  at  the  goals  of : 

(1)  Achieving  or  maintaining  eco¬ 
nomic  self-support  to  prevent,  reduce,  or 
eliminate  dependency; 
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(2)  Achieving  or  maintaining  self- 
sufiBciency,  including  reduction  or  pre¬ 
vention  of  dependency; 

(3)  Preventing  or  remedying  neglect, 
abuse,  or  exploitation  of  children  and 
adults  imable  to  protect  their  own  inter¬ 
ests,  or  preserving,  rehabilitating,  or  re- 
imiting  families; 

(4)  Preventing  or  reducing  inappro¬ 
priate  institutional  care  by  providing  for 
community-based  care,  home-based 
care,  or  other  forms  of  less  intensive 
care,  or 

(5)  Seeming  referral  or  admission  for 
institutional  care  when  other  forms  of 
care  are  not  appropriate,  or  providing 
services  to  individuals  in  institutions. 

§  228.1  Program  definitions. 

As  used  in  this  Part: 

Acf  means  the  Social  Security  Act. 

Administrator  means  the  Administra¬ 
tor  of  the  Social  and  Rehabilitation 
Service  of  the  UJ5.  Department  of 
Health,  Education,  and  Welfare. 

Categories  of  individuals  means  group¬ 
ings  of  persons  on  the  basis  of  common 
characteristics  such  as  recipient  status 
(APDC,  SSI,  Medicaid),  income  level, 
age,  physical  or  mental  condition,  or  any 
other  characteristic  that  the  State  «)ec- 
ifles  in  its  comprehensive  armual  serv¬ 
ices  plan. 

Family  means  one  or  more  adults  and 
children,  if  any,  related  by  blood,  or  law, 
and  residing  in  the  same  household. 
Where  adults,  other  Hian  spouses,  reside 
together,  each  may  be  considered  a  sep¬ 
arate  ftunily  by  the  State.  Emancipated 
minors  and  children  living  under  the 
care  of  Individuals  not  legally  respon¬ 
sible  for  that  care  may  be  considered 
one-person  families  by  toe  State. 

Fiscal  year  means  toe  Federal  fiscal 
year  miless  otherwise  specified. 

FFP  means  Federal  financial  par¬ 
ticipation. 

Geographic  area  means  any  identifi¬ 
able  area  encompased  within  toe  State. 

Indian  tribal  council  means  the  ofBclal 
Indian  organization  administering  toe 
government  of  an  Indian  tribe,  but  only 
with  respect  to  those  tribes  with  a  res¬ 
ervation  land  base.  This  includes  Inter 
Tribal  Councils  whose  membership  tribes 
have  reservation  status.  ^ 

Indian  tribe  means  any  Indian  tribe, 
band,  nation,  or  other  organized  group 
or  community,  including  any  Alaska  Na¬ 
tive  region,  village  or  group  as  defined  in 
the  Alaska  Native  Claims  Settlement  Act 
(85  Stat.  688),  which  is  recognized  as 
eligible  for  the  special  programs  and 
services  provided  by  toe  United  States  to 
Indians  because  of  their  status  as  In¬ 
dians.  or  any  Indian  Tribe,  band,  nation, 
or  other  organized  group  or  community 
which  is  recognized  as  an  Indian  Tribe 
by  any  State  commission,  agency,  or  au¬ 
thority  which  has  toe  statutory  power  to 
extend  such  recognition. 

Medical  or  remedial  care  means  care 
directed  toward  toe  correction  or  ameli¬ 
oration  of  a  medical  condition  which  has 
been  diagnosed  as  such  by  a  licensed 
medical  practitioner  operating  within  toe 
scope  of  medical  practice  as  defined  by 
State  law,  and  which  care  is  provided  by 
or  imder  the  direct  supervision  of  such  a 


medical  practitioner  or  other  health  pro¬ 
fessionals  licensed  by  toe  State  or  cre- 
dentialed  by  the  appropriate  professional 
organization. 

Monthly  gross  income  means  the 
monthly  sum  of  lnc(Mne  received  from 
sources  identified  by  the  U.S.  Census  Bu¬ 
reau  in  computing  median  income.  (See 
228.66.) 

Other  public  agencies  means  State  and 
local  public  agencies  other  than  the  State 
agency,  and  Indian  Tribes. 

Room  means  shelter  only;  and  board 
means  3  meals  a  day  or  any  other  full 
nutritional  regimen. 

Secretary  means  toe  Secretary  of  toe 
U.S.  DepKirtment  of  Health,  Education, 
and  Welfare. 

Services  plan  means  the  State  Com¬ 
prehensive  Annual  Services  Program 
Plan  under  section  2004  of  toe  Act. 

SSI  (.Supplemental  Security  Income) 
means  monthly  cash  payments  made  by 
toe  Social  Security  Administration  to  an 
aged,  blind  or  disabled  individual  who 
meets  toe  requirements  for  such  aid  un¬ 
der  title  XVI  of  the  Act,  and  also  includes 
State  supplementary  payments  made  by 
a  State  on  a  regular  basis  to  an  indi¬ 
vidual  receiving  SSI,  or  who  would,  but 
for  his  income,  be  eligible  to  receive  such 
benefits,  as  assistance  based  on  need  in 
supplementation  of  such  benefits. 

State  means  toe  50  States  and  toe  Dis¬ 
trict  of  Columbia. 

State  agency  means  the  appropriate 
State  agency,  designated  by  the  chief 
executive  officer  of  toe  State  or  as  other¬ 
wise  provided  by  toe  laws  of  toe  State, 
to  administer  or  supervise  toe  adminis¬ 
tration  of  the  State’s  program,  and  ex¬ 
cept  where  toe  context  otherwise  re¬ 
quires,  Includes  local  agencies  adminis¬ 
tering  toe  program  imder  toe  supervision 
of  toe  State  agency. 

State  plan  means  toe  State  plan  under 
section  2003  of  toe  Act.  _ 

Title  XX  means  title  XX  of  the  Social 
Security  Act. 

Subpart  B — State  Plan  Requirements,  Re¬ 
ports,  Maintenance  of  Effort,  Compliance 

§  228.5  State  plan  requirements. 

Elach  State  which  establishes  a  services 
plan  under  title  XX  shall  operate  it  pur¬ 
suant  to  a  State  plan,  approved  as  meet¬ 
ing  toe  requirements  of  §§  228.6  through 
228.16. 

§  228.6  Appropriate  State  agency. 

(a)  Designation  of  appropriate  State 
agency.  Ttie  State  plan  shall  provide: 

(1)  For  toe  designation,  by  toe  chief 
executive  ofBcer  of  toe  State  or  as  other¬ 
wise  provided  by  toe' laws  of  toe  State, 
of  a  State  agency  with  authority  to  ad¬ 
minister  or  supervise  toe  administration 
of  toe  State’s  program  under  title  XX; 
and 

(2)  For  a  description  of  toe  appro¬ 
priate  State  agency,  and  Inclusion  of  an 
organizational  chart  showing  locatitm  of 
toe  agency  within  toe  State  Government. 

(b)  If  on  December  1,  1974,  a  separate 
agency  administered  or  supervise  the 
service  program  for  the  blind  under  title 
VI,  such  agency  may  continue  to  do  so  for 
title  XX.  Both  agencies  shall  use  toe 
same  program  year. 
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(c)  Administration  of  title  IV-B  of  the 
Act.  Under  title  IV-B  of  the  Act.  toe 
State  agency  shall  administer  or  super¬ 
vise  the  administration  of  title  IV-B 
of  toe  Social  Security  Act  imless,  prior 
to  December  1, 1974,  title  rv-A  and  rv-B 
of  toe  Act  were  administered  by  separate 
agencies. 

(d)  Legal  authority.  The  Attorney 
General  of  toe  State  shall  submit  a  certi¬ 
fication  Identifying  the  State  agency  and 
certifying  toe  legal  authority  under 
which  such  agency  administers  or  super- 
\ises  toe  administration  of  the  State  pro¬ 
gram  including  toe  authority  to  inake 
nils  and  regulations  governing  toe  ad¬ 
ministration  of  the  program. 

(e)  Authority  and  responsibility  of  the 
agency.  There  shall  be  maintained  within 
toe  State  agency  the  authority  and  re¬ 
sponsibility  for: 

(1)  The  State  plan: 

(2)  The  services  plan; 

<3)  The  projection  of  estimated  ex¬ 
penditures; 

(4)  The  accou4itability  for  Federal 
funds: 

<5)  The  establishing  and  maintaining 
of  standards  for  the  determination  of 
eligibility; 

(6)  Hie  administration  or  supervision 
of  toe  administration  for  toe  provision 
of  services; 

(7)  Operating  toe  program  on  a  State¬ 
wide  basis; 

(8)  Complying  with  any  program  re¬ 
porting  requirements: 

(9)  Maintaining  a  working  relation¬ 
ship  between  toe  Secretary  and  toe 
State;  and 

(10)  Overall  supervision,  control  and 
oversight  of  title  XX  activities. 

(f)  Administrative  support  agree¬ 
ments.  In  carrying  out  toe  responsibili¬ 
ties  imder  paragraph  (e)  of  this  section, 
toe  State  agency  may  enter  into  agree¬ 
ments  in  accordance  with  toe  procure¬ 
ment  requirements  of  45  CPR  Part  74. 
Subparts  P  and  Q,  with  public  or  private 
entities  to  provide  administrative  sup¬ 
port.  A  local  agency  administering  the 
program  under  toe  supervision  of  toe 
State  agency  may  also  enter  into  such 
agreements. 

§  228.7  State  finaneiul  participation. 

A  State  plan  under  title  XX  shall  pro¬ 
vide  that  State  funds  will  be  included  in 
meeting  the  cost  of  the  program. 

§  228.8  .Statewide  operation. 

A  State  plan  shall  provide  that  the 
State’s  program  for  toe  provision  of  serv¬ 
ices  described  in  its  services  plan  shall 
be  in  effect  in  every  political  subdivision 
of  toe  State.  Every  part  of  every  political 
subdivision  shall  be  part  of  a  geographic 
area  described  in  the  services  plan. 

§  228.9  Merit  system. 

(a)  The  State  plan  shall  provide  that 
methods  of  personnel  administration  will 
be  established  and  maintained  in  the 
State  agency  administering  or  super¬ 
vising  toe  administration  of  the  State 
plan  and  in  local  agencies  administering 
toe  State  plan  in  conformity  with  toe 
standards  for  a  Merit  S^tem  of  Person¬ 
nel  Administration,  45  (7FR  Part  70,  and 
any  standards  prescribed  by  the  U.S. 
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Civil  Service  Ccmimlsslon  pursuant  to 
section  208  of  the  Intergovernmental 
Personnel  Act  of  1970.  modifying  or  su¬ 
perseding  such  standards.  Under  this  re¬ 
quirement,  laws,  rules,  regxdatlons,  and 
policy  statements  effectuating  such 
methods  of  personnel  administration  are 
a  part  of  the  State  plan.  Statements  of 
acceptance  of  these  standards  by  all 
official  local  agencies  Included  hi  the 
State  plan  must  be  obtained  and  meth¬ 
ods  must  be  established  by  the  State 
to  assure  compliance  by  local  Jurisdic¬ 
tions.  These  statements  and  citations  of 
applicable  State  laws,  rules,  regulations, 
and  policies  which  provide  assurance  of 
conformity  to  the  standards  in  45  CPR 
Part  70  must  be  submitted  to  the  U.S. 
Civil  Service  Commission  in  accordance 
with  5  CPR  Part  900  for  determination 
as  to  adequacy.  Copies  of  the  materials 
cited  and  of  similar  local  niaterials 
maintained  by  a  State  official  responsible 
-for  compliance  by  local  Jurisdictions 
must  be  furnished  to  the  Department  on 
request. 

(b)  The  State  plan  shall  provide  that 
the  State  agency  will  develop  and  imple¬ 
ment  an  affirmative  action  plan  for  equal 
employment  opportunity  in  all  aspects  of 
personnel  administration  as  specified  In 
45  CFR  Part  70.4.  The  affirmative  action 
plan  will  provide  for  specific  action  steps 
and  timetables  to  assure  such  equal  op¬ 
portunity.  The  plan  shall  be  made  avail¬ 
able  for  review  upon  reauest. 

§  228.10  Safeguarding  information. 

The  State  plan  shall  contain  provisions 
regarding  safeguarding  the  use  and  dis¬ 
closure  of  information  on  applicants  for, 
and  recipients  of,  services  in  accordance 
wdth  45  CFR  205.50. 

§228.11  Residency  requirements. 

The  State  plan  shall  provide  that  no 
requirements  as  to  duration  of  residence 
or  citizenship  will  be  imposed  as  a  con- 
dltioii  of  participation  in  the  State’s  pro¬ 
gram  for  the  provision  of  services. 

§  228.12  Standards  for  institutions  or 
foster  homes. 

Where  a  services  plan  includes  services 
to  individuals  living  in  institutions  or 
foster  homes,  the  State  plan  shall  pro¬ 
vide  for  the  establishment  or  designation 
of  a  State  authority  or  authorities,  that 
may  include  Indian  tribal  councils  on  In¬ 
dian  reservations,  which  shall  be  respon¬ 
sible  for  establishing  and  maintaining 
standards  which  are  reasonably  in  ac¬ 
cord  w'ith  recommended  standards  of  na¬ 
tional  standard  setting  organizations 
concerned  with  standards  for  such  insti¬ 
tutions  or  homes  including  standards  re¬ 
lated  to  admissions  policies,  safety,  sani¬ 
tation,  and  protection  of  civil  rights.  For 
purposes  of  this  section,  “institution”  in¬ 
cludes  all  residential  facilities  providing 
for  group  living. 

§  228.13  Standards  for  child  day  care 
services. 

Where  a  services  plan  provides  for 
child  day  care  services,  the  State  plan 
shall  provide  for  the  establishment  or 
designation  of  a  State  authority  or  au¬ 
thorities,  that  may  include  Indian  tribal 
councils  on  Indian  reservations,  which 
shall  be  responsible  for  establishing  and 


maintaining  standards  for  such  services 
which  are  reasonably  in  accord  with  rec¬ 
ommended  standards  of  national  stand¬ 
ard  setting  organizations  for  such  serv¬ 
ices  including  standards  related  to  ad¬ 
missions  pi^cies  for  facilities  providing 
such  services,  safety,  sanitation  and  pro¬ 
tection  of  civil  rights. 

§  228.14  Fair  hearings. 

The  State  plan  shall  provide  for  a  sys¬ 
tem  of  hearings  imder  which  applicants 
for,  or  recipients  of,  services  or  an  in¬ 
dividual  acting  on  behalf  of  an  appli¬ 
cant  or  recipient,  may  appeal  denial, 
reduction,  or  termination  of  a  serv¬ 
ice,  or  failure  to  act  upon  a  request  for 
service  with  reasonable  promptness. 
Under  this  requirement,  the  procedures 
and  provisions  of  45  CFR  205.10  shall 
apply. 

§  228.15  Amendments  to  State  plan. 

The  State  plan  shall  provide  that  it 
will  be,  amended  whenever  necessary  to 
reflect  new  or  revised  Federal  statute  or 
regulations,  or  material  change  in  any 
State  law,  organization,  policy,  or  State 
agency  operation. 

§  228.16  Submittal  of  State  plan  and 
amendments  for  approval  by  the  Sec¬ 
retary. 

Upon  adoption  by  the  State  of  a 
State  plan,  or  an  amendment  to  a  State 
plan,  it  shall  be  certified  by  a  duly  au¬ 
thorized  officer  of  the  State  agency  and 
submitted  to  the  Social  and  Rehabilita¬ 
tion  Service  in  accordance  with  45  CFR 
Part  201. 

§  228.17  Reports  and  maintenance  of 
rcK;ord8. 

(a)  Each  State  which  participates  in 
the  program  shall  maintain  or  super¬ 
vise  the  maintenance  of  records  neces¬ 
sary  for  the  proper  and  efficient  opera¬ 
tion  of  the  program,  including  records 
regarding  applications,  determination  of 
eligibility,  the  provision  of  services,  and 
administrative  cost;  and  statistical,  fis¬ 
cal  and  other  records  necessary  for  re¬ 
porting  and  accountability  required  by 
the  Secretary  in  accordance  with  45  CFR 
Part  201  and  Part  205;  and  shall  retain 
such  records  for  such  periods  as  are  pre¬ 
scribed  by  the  Secretly. 

(b)  The  State  agency  shall  make  such 
reports  in  such  form  and  containing 
such  information,  as  the  Secretary  may 
from  time  to  time  require,  and  comply 
with  such  provisions  as  he  finds  neces¬ 
sary  to  assure  the  correctness  and  veri¬ 
fication  of  such  reports. 

§  228.18  Maintenance  of  eifort. 

Each  State  which  participates  in  the 
program  shall  assure  that  the  aggregate 
expenditures  from  appropriated  funds 
from  the  State  and  political  subdivisions 
for  the  provision  of  services  during  each 
services  program  year  with  respect  to 
which  payment  is  made  under  this  Pm^ 
is  not  less  than  the  aggregate  expendi¬ 
tures  from  such  appropriated  funds  for 
the  provision  of  services  during  the 
fiscal  year  ending  Jime  30,  1973,  or  the 
fiscal  year  ending  June  30,  1974,  with 
respect  to  which  payment  was  made 
under  the  plan  of  the  State  approved 


under  tlUe  I,  VI,  X.  XIV,  or  XVI,  or  Part 
A  of  title  IV,  whichever  is  less,  except 
that  the  requirements  of  this  subsection 
shall  not  eq>ply  to  any  State  for  any 
services  program  year  if  the  payment 
to  the  State  imder  this  Part,  for  each 
fiscal  year  any  part  of  which  is  included 
in  that  services  program  year,  with  re¬ 
spect  to  expenditures,  other  than  ex¬ 
penditures  for  personnel  training  or 
retraining  directly  related  to  the  pro¬ 
vision  of  services,  equals  the  tdlotment 
of  the  State  for  that  fiscal  year  under 
§  228.52  of  this  Part.  Where  such  sum 
totals  appropriated  include  privately 
donated  funds  that  are  identifiable  and 
documented,  such  donated  funds  are  not 
considered  part  of  the  aggregate  expen¬ 
ditures  from  appropriated  funds. 

§  228.19  Noncompliance. 

(a)  Withholding  of  payment.  If  the 
Secretary,  after  reasonable  notice  and 
opportunity  for  a  hearing  to  the  State, 
in  accordance  with  45  CFR  213,  finds 
that  the  plan  of  the  State  no  longer 
complies  with  any  of  the  requirements 
of  §  228.6  through  §  228.15,  that  in  the 
administration  of  the  plan,  there  Is  a 
substantial  failure  to  comply  with  any 
of  those  requirements,  or  that  there  is 
a  substantial  failure  to  comply  with  the 
requirements  of  §§  228.17  or  228.18,  he 
shall,  except  as  provided  in  paragraph 
(b)  of  this  section,  notify  the  State  Uiat 
further  payments  will  not  be  made  to 
the  State  under  this  Part  imtil  he  is 
satisfied  that  there  will  no  longer  be 
any  such  failure  to  comply. 

(b)  Alternate  three  percent  penalty. 
The  Secretary  may  suspend  imple¬ 
mentation  of  any  termination  of  pay¬ 
ments  under  paragraph  (a)  of  this  sec¬ 
tion  for  such  period  as  he  deems  appro¬ 
priate  and,  alternatively,  reduce  the 
amount  otherwise  payable  to  the  State 
under  this  Part  for  expenditures  during 
that  period  by  three  percent  for  each 
requirement  set  forth  in  §  228.6  through 
§228.18  with  respect  to  which  there  was 
a  finding  of  noncompliance  and  with  re¬ 
spect  to  which  he  is  not  yet  satisfied  that 
there  will  no  longer  be  any  failure  to 
comply. 

Subpart  C — Comprehensive  Annual 
Services  Program  Plan 

§  228.20  Conditions  for  FFP. 

(a)  The  State’s  final  services  plan 
shall  meet  all  requirements  of  this  Sub¬ 
part  and  of  §  228.50;  if  it  does  not  (ex¬ 
cept  for  family  planning  services  pro¬ 
vided  pursuant  to  §  228.26(g)),  there 
will  be  no  FFP  in  expenditures  for  serv¬ 
ices  under  the  services  plan. 

(b)  FFP  will  be  available  in  expendi¬ 
tures  under  the  final  services  plan  for 
services  that  are  provided: 

(1)  No  earlier  than  90  days  after  a 
proposed  services  plan  has  been  pub¬ 
lished  and  made  available  for  public  re¬ 
view  and  any  corrections  necessary  to 
bring  such  proposed  plan  into  compli¬ 
ance  with  all  requirements  of  §§228.21 
through  228.33  have  been  published,  with 
45  days  for  public  comment;  and 

(2)  No  earlier  than  the  date  of  pub¬ 
lication  of  a  final  services  plan  that 
meets  all  requirements  of  §§  228.21 
through  228.35  (if  applicable) . 
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§  228.21  Establishment  of  program  year. 

The  State  shall  establish  the  begin¬ 
ning  of  Uie  Federal  fiscal  year  or  the 
fiscal  year  of  the  State  government  as  the 
beginning  of  the  State’s  services  program 
year,  m  order  to  exercise  this  option,  the 
State  may  have  a  program  year  of  less 
than  12  months  or  may  extend  the  pro¬ 
gram  year  to  15  months. 

§  228.22  Services  plan.  , 

(a)  The  Chief  Executive  Officer  of  the 
State,  or  such  other  official  as  the  laws 
of  the  State  shall  provide,  shall  publish 
in  both  proposed  and  final  form  the 
Comprehensive  Annual  Services  Plan 
(hereinafter  in  this  part  referred  to  as 
the  services  plan)  prepared  by  the  State 
agency  prior  to  the  beginning  of  each 
services  program  year.  The  proposed  and 
final  services  plans  shall  meet  all  re¬ 
quirements  of  this  Subpart. 

(b)  Ihe  final  services  plan  shall  also 
Include:  (1)  A  summary  of  the  public 
comments,  including  the  State’s  response 
to  the  ccxnments;  and 

(2)  An  explanation  of  differences  be¬ 
tween  the  proposed  and  final  services 
plan,  if  any  and  the  reasons  therefor. 

§  228.23  Program  goals  and  objectives. 

(a)  The  services  plan  shall  provide 
that  services  offered  are  directed  at  the 
goals  of: 

(1)  Achieving  or  maintaining  eco¬ 
nomic  self-support  to  prevent,  reduce,  or 
eliminate  dependency; 

(2)  Achievingor  maintaining  self-suf¬ 
ficiency,  including  reduction  or  preven¬ 
tion  of  dependency; 

(3)  Preventing  or  remedying  neglect, 
abuse,  or  exploitation  of  children  and 
adults  unable  to  protect  their  own  in¬ 
terests,  or  preserving,  rehabilitating,  or 
reuniting  families; 

(4)  Preventing  or  reducing  inappro¬ 
priate  institutional  care  by  providing 
for  conununity-based  care,  home-based 
care,  or  other  forms  of  less  intensive 
care;  or 

(5)  Securing  referral  or  admission  for 
institutional  care  when  other  forms  of 
care  are  not  appropriate,  or  providing 
services  to  individuals  in  institutions. 

(b)  The  objectives  to  be  achieved 
under  the  program  shall  be  directed  to 
the  goals  in  paragraph  (a)  of  this  sec¬ 
tion,  and  shall  be  stated  in  the  services 
plan  in  measurable  terms  so  that  an  as¬ 
sessment  may  be  made  of  the  extent  to 
which  they  are  achieved. 

§  228.24  Individuals  to  be  served. 

The  proix)sed  and  final  ser\'ices  plans 
shall: 

(a)  Specify  which  of  the  categories 
of  individuals  described  In  §  228.60  will 
be  provided  services  in  the  forthccuning 
program  year;  describe  the  Inccnne  levels 
for  eligibility,  and  include  the  Statewide 
definition  of  family  in  accordance  w’ith 
§228.1: 

(b)  If  the  State  limits  services  to  in¬ 
dividuals  with  certain  characteristics,  de¬ 
scribe  the  limitations  imposed  for  each 
category  in  sufficient  detail  to  enable  in¬ 
dividuals  to  know  If  they  are  likely  to 
meet  the  eligibility  requirements,  e.g., 


one  parent  families  whose  income  is 
not  more  than  80  percent  of  the  median 
income;  mentally  retarded  SSI  recipi- 
^ts,  or  alcohol  abusers  whose  income 
does  not  exceed  50  percent  of  the  median 
income; 

(c)  Sp>ecify  which  of  the  categories  to 
be  served  will  be  charged  a  fee; 

(d)  Include  the  fee  schedule,  specify¬ 
ing  any  variations  by  service  or  by  geo¬ 
graphic  area,  as  permitted  under  §  288.- 
62;  and 

(e)  Specify  whether  family  planning 
services,  information  and  referral  serv¬ 
ices,  and  services  to  prevent  or  remedy 
neglect,  abuse  or  exploitation  will  be  pro¬ 
vided  without  regard  to  income. 

(f)  If  the  State  is  determining  eli¬ 
gibility  on  a  group  basis  in  accordance 
with  §  228.61,  the  services  plan  shall  so 
state  and  describe  any  specific  conditions 
or  characteristics  (other  than  income), 
that  must  be  met  or  that  individuals 
must  have  so  that  they  will  know  if  they 
might  qualify  to  receive  a  particular 
service  for  which  eligibility  is  determined 
on  a  group  basis.  Conditions  or  charac¬ 
teristics  that  may  be  used  by  the  State  as 
a  basis  for  determining  that  a  service  is 
to  be  offered  on  a  group  eligibility  basis 
may  include  one  or  more  of  the  follow¬ 
ing:  the  nature  of  the  service,  character¬ 
istics  of  persons  to  receive  the  service 
(such  as  age,  physical  or  mental  condi¬ 
tion,  place  of  residence,  single  parent¬ 
hood,  cmnmon  problems,  etc.),  location 
of  the  service  site(s) ,  nature  of  the  c<Hn- 
mimity  where  the  service  will  be  pro¬ 
vided,  or  other  factors  which  lead  the 
State  to  reasonably  conclude  that  sub¬ 
stantially  all  the  persons  to  whom  the 
services  will  be  offered  are  members  of 
families  which  have  a  monthly  gross  in¬ 
come  of  no  more  than  90  percent  of  the 
State’s  median  income,  adjusted  for 
family  size. 

§  228.25  Availability  of  M^rvices  by  geo¬ 
graphic  area. 

For  the  purpose  of  delivering  services 
described  in  the  se.wice  plan,  the  State 
agency  may  divide  the  State  into  geo¬ 
graphic  areas,  but  (mly  if  such  geo¬ 
graphic  areas  encompass  the  entire 
State,  including  Indian  reservations.  The 
State  shall  consider,  in  defining  geo¬ 
graphic  areas,  the  boundaries  of  planning 
areas  of  other  human  services  programs. 
If  the  State  chooses  to  establish  such 
geographic  areas,  the  services  plan  shall: 

(a)  Describe  ^ose  geographic  areas; 

(b)  Provide  that  the  services  described 
in  §  228.26(f)  will  be  available  to  eligible 
individuals  in  every  geographic  area; 
and 

(c)  Where  different  services  are  made 
available  to  a  category  of  individuals  in 
different  geographic  areas,  provide  that 
the  services  furnished  in  a  geographic 
area  will  be  available  to  all  eligible  in¬ 
dividuals  in  that  category  who  reside  in 
that  area. 

§  228.26  Ser\ice««. 

The  services  plan  shall:  (a)  Describe’ 
each  discrete  service,  including  the  serv- 
lce(s)  which  is  (are)  available  to  in¬ 
dividuals  on  the  basis  of  group  deter¬ 
mination  of  eligibility,  in  as  much  detail 


as  necessary  to  enable  a  reasonably  pru¬ 
dent  person  to  understand  what  is  in¬ 
cluded  in  the  service.  For  purposes  of  this 
paragraph,  services  such  as  “child  wel¬ 
fare  services’’  “services  to  alcoholics’’  ot 
“protective  services”  are  not  discrete 
services  but  rather  clusters  of  services, 
each  of  which  shall  be  separately  de¬ 
scribed.  If  medical  or  rem^al  care  or 
room  or  board  as  described  in  §  §  228.40 
and  228.41  are  part  of  a  service,  the  plan 
shall  so  specify  in  describing  that  service. 

(b)  Specify  the  effective  date  when 
each  discrete  service  Is  available  if  the 
effective  date  is  other  than  the  beginning 
of  the  program  year.  For  each  discrete 
sendee  that  is  to  be  offered  in  a  pre¬ 
scribed  time  frame,  specify  the  effective 
date  on  which  that  service  is  available 
and  the  effective  date  on  which  that  sen  - 
ice  is  to  be  discontinued.  (See  5  228.50 
(a)  (2).) 

(c)  Specify  the  methcxl  <rf  delivery  for 
each  service,  i.e.,  directly  by  the  State 
agency,  by  a  provider  (public  or  private), 
or  both; 

(d)  Indicate  the  relationship  of  each 
service  to  one  or  more  of  the  program 
goals  and  one  or  more  (ff  the  program 
objectives  specified  in  §  228.23 ; 

(e)  Specify  the  categories  of  individ¬ 
uals  in  each  geograpjiic  area  to  whom 
each  service  will  be  provided.  Including 
any  services  provided  on  a  group  basis; 

(f)  Include  among  the  services  to  be 
provided  in  each  geographic  area: 

(1)  At  least  three  sendees  for  SSI 
recipients; 

(2)  At  least  one  service  directed  at 
each  of  the  program  goals  specified  in 
§  228.23. 

(g)  Describe  the  foster  care  services 
required  under  section  408  of  the  Act  to 
be  provided  to  all  recipients  of  AFDC-FC, 
if  such  services  are  available  under  title 
XX; 

(h)  Describe  any  family  planning  sen  - 
ices  that  will  be  provided  pursuant  to 
section  402(a)  (15)  of  the  Act.  Failure  to 
include  such  family  planning  services  will 
not  constitute  a  deficiency  in  the  services 
plan.  However,  failure  to  provide  family 
plaiming  services  pursuant  to  section  402 
(a)  (15)  of  the  Act  may  result  in  a  loss  of 
FFP  to  the  State  under  its  AFDC  pro¬ 
gram. 

(i)  The  State  agency  shall  identify  in 
its  services  plan  the  point  in  its  organiza¬ 
tional  structure  or  the  level  of  staff 
where  it  has  placed  authority: 

(1)  To  make  the  decislcoi  for  the  State 
that  it  is  not  feasible  to  furnish  child  day 
care  in  a  day  care  center  or  group  day 
(»re  home  which  complies  with  Federal 
staffing  standards;  and 

(2)  To  furnish  child  day  care  by  grant¬ 
ing  a  waiver  of  otherwise  applicable  Fed¬ 
eral  staffing  standards  in  a  (lay  care  cen¬ 
ter  or  group  day  care  home  which  serves 
few  title  XX  funded  children  (see 
§  228.42(c)  <2) )  and  meets  applicable 
State  staffing  standards. 

§  228.27  Estimates  of  inilividuals  to  be 
seized  and  expenditures. 

In  order  to  provide  residents  of  the 
State  with  information  on  the  scope  of 
the  services  program,  the  services  plan 
shall  Include  estimate  of  State  and  Fed* 
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eral  expenditures  applicable  to  the  title 
XX  program  as  follows: 

(a)  For  each  discrete  service,  a  list  of 
estimated  expenditures  and  estimated 
numbers  of  individuals  to  be  served,  by 
each  category  of  eligible  individuals  and 
by  each  geographic  area; 

(b)  Estimate  expenditure  for  the 
forthcoming  program  year;  and 

(c)  A  comparison  of  estimated  aggre¬ 
gate  non-Federal  expenditures  for  the 
forthcoming  program  year  with  those  of 
the  preceding  completed  program  year. 

§  228.28  Program  resources. 

(a)  The  services  plan  shall  indicate 
how  the  State  intends  to  finance  its  title 
XX  program  by  providing  an  estimate  of 
the  funds  to  be  used  from  the  State’s  title 
XX  allotment,  and  by  separately  Identi- 
fymg  and  estimating  State  and  local  ap¬ 
propriated  funds,  and  the  aggregate  of 
donated  and  other  fxmds  to  be  used  to 
meet  the  expenditures  under  the 
program.  (“Other  funds”  Include  any 
State  or  local  fimds  used  in  the  title  XX 
program  that  are  in  excess  of  the  State’s 
allotment  ceiling  so  long  as  such  funds 
are  administered  in  accordance  with  all 
requirements  of  this  Part.) 

(b)  Where  a  State  program  year  is  the 
same  as  the  Federal  fiscal  year.  States 
shall  include  in  the  services  plan  the  full 
amount  of  the  federal  allotment.  Where 
a  State  program  year  extends  through 
more  than  one  Federal  fiscal  year.  States 
shall  include  in  the  services  plan  the  full 
amoimt  of  the  federal  allotment  for  both 
fiscal  years.  'The  services  plan  shall  also 
indicate  the  proportion  of  each  Federal 
fiscal  year  encompassed  by  the  State’s 
program  year. 

§  228.29  Program  coordination  and  uti¬ 
lization. 

The  services  plan  shall  describe: 

(a)  How  the  planning  and  the  provi¬ 
sion  of  services  under  the  program  will  be 
coordinated  with  and  utilize  the  follow¬ 
ing  programs: 

(1)  Under  the  Social  Security  Act: 

(1)  title  IV-A,  AFDC  (including 
WIN); 

(ii)  title  IV-B,  ChUd  Welfare  Services; 

(iii)  title  XVI.  SSI;  and 

(iv)  title  XIX,  Medical  Assistance 
(Medicaid) ;  and 

(2)  Other  appropriate  programs  for 
the  provision  of  related  human  services 
within  the  State — for  example,  programs 
for  the  aging,  children,  develop  mentally 
disabled,  alcohol  and  drug  abusers;  pro¬ 
grams  in  corrections,  public  education, 
vocational  rehabilitation,  mental  health, 
housing,  medical  and  public  health,  em¬ 
ployment  and  manpower, 

(b)  A  general  description  of  the  steps 
taken  to  assure  maximum  feasible  uti¬ 
lization  of  services  \mder  these  programs 
to  meet  the  needs  of  the  low  income 
population;  and 

(c)  A  general  description  of  the  steps 
taken  to  assure  public  participation  in 
the  development  of  the  services  prc«ram, 
including  contacts  with  public  and  pri¬ 
vate  organizations,  officials  of  county  and 
local  general  purpose  government  units, 
and  citizen  groups  and  individuals,  in¬ 
cluding  r^plents  of  services. 


(d)  The  description  shall  also  Include 
the  extent  to  which  the  title  XX  agency 
utilizes  grants  and  otherwise  encourages 
child  day  care  providers  under  con¬ 
tract  to  employ  AFDC  recipients. 

§  228.30  Organizational  structure. 

The  services  plan  shall  describe  the 
organizational  structure  of  the  State 
agency  through  which  the  program  will 
be  administered  including  where  individ¬ 
uals  may  apply  for  services  and  have 
their  eligibility  determined,  and  the 
estimated  number  of  voltmteers  or  a 
brief  description  of  volunteer  activities. 

§  228.31  Needs  assessment. 

The  services  plan  shall  describe  the 
steps  taken  to  assure  that  the  needs  of 
idl  residents  of,  and  all  geographic  areas 
in,  the  State  are  taken  into  account  in 
the  development  of  the  services  plan.  The 
description  shall  Include  the  data 
sources  used  (or  to  be  used) . 

§  228.32  Planning,  evaluation  and  re¬ 
porting. 

The  services  plan  shall  describe  the 
planning,  evaluation,  and  reporting  pro¬ 
cedures  and  activities  the  State  has 
carried  out  or  plans  to  carry  out  in  con¬ 
nection  with  its  services  program.  Ex¬ 
amples  of  these  procedures  and  activities 
which  may  be  described  include  the 
following: 

(a)  Planning.  Relationship  with  the 
State  budget  process  and  the  legislature; 
input  from  other  State,  regional  and  lo¬ 
cal  plaiming  units  and  from  local  gen¬ 
eral  purpose  governmental  units;  citizen 
organizations  and  individuals;  relation¬ 
ship  of  needs  assessment  and  service  re¬ 
sources  Inventory  to  setting  of  pixrgram 
priorities  and  allocation  of  resources. 

(b)  Evaluation.  Purpose,  scope  and 
timing  of  current  and  propKTsed  evalua¬ 
tions,  and  the  schedule  for  dissemination 
of  evaluation  results. 

(c)  Reporting.  Description  of  planned 
formal  reports,  such  as  reports  to  elected 
officials  or  to  the  public  (but  excluding 
reports  furnished  to  SRS),  and  the 
schedule  for  issuance. 

§  228.33  The  public  review  process. 

A  State’s  services  plan  does  not  be¬ 
come  effective  for  its  services  program 
year  imtil  the  public  review  process  is 
completed  in  accordance  with  9  228.33, 
9  228.34,  and  9  228.35  (if  applicable). 

(a)  Purpose.  The  purpose  of  the  public 
review  process  is  to  enable  the  residents 
of  each  State  to  participate  meaningfully 
in  the  State  decision  making  processes 
with  respect  to  the  States  services  plan. 
The  public  review  process  is  Intended  to 
assure  that  each  State  has  provided  op¬ 
portunity  for  prior  public  participation 
of  title  XX  clients,  title  XX  advisory 
groups,  public  and  private  organizations, 
public  officials  and  the  general  public  in 
needs  assessment,  identification  of  priori¬ 
ties  and  allocation  of  resources  through¬ 
out  the  develoiMnent  of  the  services  plan. 
(See  9  228.29(c) ) 

(b)  Scope.  The  public  review  process 
shall  include  at  least: 


(1)  Publication  of  the  proposed  serv¬ 
ices  plan  and  a  display  advertisement 
describing  that  plan,  and  a  summary  of 
the  plan,  if  any,  at  least  90  days  before 
the  beginning  of  the  program  year,  with 
a  45-day  period  for  public  comment; 

(2)  Consideration  of,  and  public  ac¬ 
cess  to,  corrunents  received; 

(3)  Publication  of  any  corrections  re¬ 
quired  to  bring  the  proposed  services  plan 
into  compliance  with  the  requirements 
of  99  228.21  through  228.33; 

(4)  Publication  of  the  final  services 
plan  and  a  display  advertisement  an¬ 
nouncing  its  publication  no  earlier  than 
45  days  after  publication  of  the  proposed 
services  plan; 

(5)  Publication  of  any  necessary  cor¬ 
rections  to  the  final  plan; 

(6)  Publication  of  any  proposed 
amendmMits  to  the  final  plan  with  a  30- 
day  period  for  comments; 

(7)  Publication  of  any  corrections  re¬ 
quired  to  bring  the  proposed  amendment 
into  compliance  with  the  requirements 
of  §  228.21  through  §  228.33; 

(8)  Publication  of  the  final  amend¬ 
ments;  and 

(9)  Publication  of  any  necessary  cor¬ 
rections  to  the  final  amendment; 

(10)  Public  access  to  copies  of  the 
proposed  and  final  services  plans. 

(c)  Approval  prior  to  publication.  Prior 
to  publication,  the  proposed  and  final 
services  plans  shall  each  be  approved  by 
the  Governor  or  such  other  official  as 
the  laws  of  the  State  provide. 

(d)  Retention  of  published  services 
plans.  Copies  of  the  proposed  and  final 
services  plans  shall  be  retained  for  at 
least  three  years  in  specified  local  public 
offices  and  made  available  for  public  and 
Federal  inspection  throughout  the  pro¬ 
gram  year. 

(e)  Handling  of  public  comments.  (1) 
Written  comments  on  the  proposed  serv¬ 
ices  plan  shall  be  consider^  by  the  State 
agency  if  received  within  45  days  after 
publication  of  the  display  advertisement 
announcing  publication  and  availability 
of  the  proposed  services  plan;  and 

(2)  Such  comments  shall  be  retained 
for  at  least  3  years  for  inspection  by  the 
public  and  by  Federal  officials. 

(f )  Display  advertisement;  general  re¬ 
quirements.  (DA  display  advertisement 
is  one  prepared  for  and  published  Within 
the  main  news  section  of  a  newspaper; 
advertisements  placed  in  the  legal  or 
classified  sections  of  a  newspaper  do  not 
meet  this  requirement. 

(2)  Such  advertisement  must  be  pub¬ 
lished  in  the  newspaper  of  widest  cir¬ 
culation  (and  in  foreign  languages  or 
foreign  langruage  newspapers  where  ap¬ 
propriate)  in  each  geographic  area  de¬ 
scribed  in  the  proposed  and  final  serv¬ 
ices  plans. 

(g)  Display  advertisement  for  the  pro¬ 
posed  plan.  A  display  advertisement  shall 
at  least: 

(1)  Specify  the  beginning  and  ending 
dates  of  the  program  year; 

(2)  Include  a  brief  description  of  the 
services  to  be  offered  under  the  services 
plan; 

(3)  Describe  the  categories  of  individ¬ 
uals  to  be  served: 
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(I)  Identify  those  whose  eliglbllltF  Is 
based  on  Income  maintenance  status 
(AFDC  or  SSI) ;  and 

(II)  l^ieclfy  the  maximum  dollar 
amount  of  Income  that  a  family  of  four 
can  have  and  still  be  eligible  on  the  basis 
of  Income  status;  and 

(III)  Indicate  that  such  dollar  amount 
Is  adjusted  by  family  size. 

(4)  If  the  State  has  different  Income 
levels  for  different  services,  or  different 
Income  levels  for  different  geographic 
areas,  specify  that  those  different  Income 
levels  are  described  in  the  proposed  plan 
and  in  the  plan  smnmary  (if  the  State 
has  published  a  summary) ; 

(5)  Indicate  beginning  and  ending 
dates  of  the  45-day  period  for  public  re¬ 
view  and  comment. 

(6)  Specify  a  toll-free  telephone  num¬ 
ber  that  can  be  called  to  obtain  without 
charge  either  a  copy  of  the  proposed 
plan  or  a  summary  (hereof ;  or  state  that 
such  copies  can  be  obtained  by  calling  a 
specified  local  public  agency  in  each 
county,  such  as  the  local  social  services 
agency. 

(7)  Identify  a  local  public  agency  in 
each  county  such  as  the  social  services 
agency  where  copies  of  the  pr(HX)sed  serv¬ 
ices  plan  are  available  for  public  review ; 
available  for  distribution  to  the  public 
either  free  (if  no  summary  is  provided) 
or  at  a  reasonable  cost;  or  where  copies 
of  the  proposed  s^vice  plan  may  be 
ordered,  if  distributed  from  another 
source;  and 

(8)  Specify  the  address  where  written 
comments  may  be  sent  and.  If  there  are 
to  be  public  hearings  on  the  proposed 
plan,  the  location,  date,  and  time  for 
such  hearings;  or  state  that  information 
concerning  the  hearings  can  be  obtained 
by  calling  a  specified  toll-free  ntunber 
or  by  tdephoning  specified  local  agencies 
after  a  given  date. 

(h)  Summary  o/  proposed  services 
plan.  If  the  State  publishes  a  services 
plan  summary  (to  be  provided  free  In 
lieu  of  a  free  copy  of  the  entire  services 
plan),  it  shall  contain  at  least  the  fol¬ 
lowing  Information: 

(1)  The  beginning  and  ending  dates 
of  the  program  year ; 

(2)  Ihe  cat«gori^  of  Individuals  in¬ 
cluding  any  limitations,  who  are  eligible 
for  services; 

(3)  The  categories  of  individuals  to 
whom  a  fee  will  be  charged  if  they  wish 
to  be  provided  services  under  the  services 
plan; 

(4)  Fee  schedules,  including  any  var¬ 
iations  by  service  or  by  geographic  area; 

(5)  A  description  of  each  discrete 
service  to  be  provided  under  the  plan; 

(6)  The  services  that  will  be  made 
available  to  each  category  of  individuals 
in  each  geographic  area  under  the  serv¬ 
ices  plan; 

(7)  For  each  service,  estimated  ex¬ 
penditures,  and  estimated  numbers  to 
be  served  by  each  category  of  eligible 
individuals  and  by  each  geographic  area; 
and 

(8)  Amount  of  the  Federal  allotment 
to  the  State  and  the  amoimts  of  State 
and  local  appropriated  fimds  and  of 
other  fimds  to  finance  the  services  pro¬ 
gram;  and 


(9)  A  toll-free  telephone  number  that 
can  be  called  to  otrtaln  information  on 
where  to  apply  for  services  or  the  name 
of  a  local  public  agency  in  each  county 
where  applications  fm*  services  will  be 
accepted. 

(1)  Display  advertisement  of  the  final 
services  plan.  The  display  advCTtlsanent 
of  the  final  services  plan  shall  contain 
at  least: 

(1)  A  statement  that  the  final  services 
plan  has  been  published  and  is  available 
for  review  by  the  public ; 

(2)  An  explanation  of  any  differences 
between  the  propxjsed  and  final  services 
plans  and  the  reasons  therefore; 

(3)  A  toll-free  t^ephone  number  that 
can  be  called  to  obtain  information  about 
the  services  plan  and  where  to  app>ly  for 
services;  or  the  name  of  a  local  public 
agency  in  each  county,  where  Informa¬ 
tion  regarding  the  services  plan  will  be 
made  available  and  where  applications 
for  services  will  be  accepted; 

(4)  The  name  of  a  local  public  agency 
in  each  county  where  copies  of  the  final 
services  plan  are  available  for  public 
review  and  distribution  to  the  public 
either  free  or  at  a  reasonable  cost;  and 

(5)  The  location  where  public  com¬ 
ments  on  the  prop)osed  services  plan  are 
available  for  review. 

§  228.34  Regional  review  of  prupoM'd 
and  final  service.^  plans. 

<a)  Proposed  services  plan.  (1)  Not 
later  than  5  working  days  after  publica¬ 
tion  of  the  proposed  services  plan,  the 
State  shall  submit  to  the  SRS  Regional 
Commissioner  the  following:  7  copies  of 
the  proposed  services  plan  and  its  sum¬ 
mary,  if  any;  a  dated  copy  of  the  display 
advertisement;  the  names  of  the  news¬ 
papers  In  which  the  display  advertise¬ 
ment  appeared;  and  the  geographic 
areas  covered  by  those  newspapers. 

(2)  The  Regional  Commissioner  will' 
review  the  materials  submitted  to  deter¬ 
mine  whether  all  requirements  of 
§§  228.21  through  228.33  have  been  met. 

(3)  Within  10  working  days  following 
receipt  of  the  materials  described  In 
paragraph  (a)  (1)  of  this  section,  the 
SRS  R^onal  Commissioner  will  notify 
the  director  of  the  State  agency  in  writ¬ 
ing  that  those  materials  meet  all  the  re- 
quiremoits  of  this  Subpart,  or  will 
specify  the  deficiencies  that  must  be  cor¬ 
rected  In  accordance  with  fi  22885.  For 
purposes  of  this  paragraph,  a  display 
advertisement  whl^  does  not  meet  each 
requirement  of  paragraphs  (f )  and  (g)  of 
S  228.33,  or  a  propos^  services  plan' 
which  does  not  comply  with  each  re¬ 
quired  Item  under  §9  22881  through 
228.32,  and  22883(c)  is  deficient. 

(4)  (1)  If  correction(s)  to  the  proposed 
services  plan  or  to  the  display  advertise¬ 
ment  announcing  the  proposed  services 
plan  is  necessary,  the  State  shall  submit 
to  the  SRS  Regional  Commissioner  no 
later  than  5  working  days  after  publica¬ 
tion  of  such  correction(s) ,  the  following: 

(A)  For  correction(s)  to  the  proposed 
services  plan,  7  copies  of  the  corrected 
pages  and  one  dated  copy  of  the  display 
advertisement  azmouncing  the  correc- 
tlon(s).  (The  £Kate  shall  file  the  cor- 
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reeled  pages  in  the  proposed  services 
plan.) 

(B)  For  correction(s)  to  the  display 
advertisement  announcing  the  pn8x>sed 
services  plan,  one  dated  copy  of  the  dis¬ 
play  Eulvertlsement  containing  the  cor- 
rection(s)  to  the  original  display 
advertisement. 

(11)  Within  5  working  days  of  receipt 
of  the  materials  submitted  pursuant  to 
paragraph  (a)  (4)  (1)  (A)  and  (B)  of  this 
section,  the  SRS  Regional  Commissioner 
will  notify  the  director  of  the  State 
agency  in  writing  that  the  correction 
meets  the  requirements  of  §|  228.21 
through  228.32,  228.33(c),  and  228.35; 
and  that  the  State  is  free  to  publish  Its 
final  services  plan  following  expiration 
of  the  45-day  comment  period;  or  will 
specify  the  additional  correction  that 
must  be  made  in  accordance  with 
9  228.35. 

(b)  Final  services  plan,  il)  Not  later 
than  5  working  days  after  publication  of 
the  final  services  plan,  the  State  shall 
transmit  to  the  SRS  Regional  Commis¬ 
sioner:  7  copies  of  such  plan;  a  dated 
copy  of  the  display  advertisement;  and  a 
statement  containing  the  date  of  pubh- 
cation  of  the  final  services  plan;  the 
names  of  newspapers  where  the  display 
advertisement  appeared;  and  the  geo¬ 
graphic  areas  in  the  services  plan  cov¬ 
ered  by  those  newspapers; 

(2)  The  Regional  Commlsslimer  will 
review  the  materials  submitted  to  de¬ 
termine  whether  all  requirements  of 
99  228.21  through  228.33  have  been  met; 

(3)  Within  5  working  days  following 
receipt  of  the  materials  described  In 
paragraph  (b)  (1)  of  this  section,  the  SRS 
Regional  Commissioner  will  notify  the 
director  of  the  State  agency  in  writing 
that  the  final  services  plan  meets  aU  the 
requirements  of  99  22881  throusdi  228.33. 
or  will  specify  the  deficiencies  that  must 
be  corrected  In  accordance  with  9  228.35. 
For  purposes  of  this  paragr^h  (b)  (3) .  a 
display  advertisement  that  does  not  meet 
all  requirements  of  9  228.33(1),  or  a  final 
services  plan  that  does  not  comply  with 
each  requirement  of  99  22881  through 
22882,  and  228.33(c)  Is  deficient. 

(4)  (i)  If  corrMtion(s)  to  the  final 
services  plan  or  to  the  di^lay  advertise¬ 
ment  annoimcing  the  final  services  plan 
is  necessary,  the  State  shall  submit  to  the 
SRS  Regional  Ocanmissloner  no  U^r 
than  5  working  days  after  publication  of 
such  correction (s) ,  the  following: 

(A)  For  correction(s)  to  the  final 
services  plan,  7  copies  of  the  corrected 
pages  and  one  dated  copy  of  the  display 
advertis^nent  announcing  the  correc- 
tlon(s).  (The  State  shall  file  the  cor¬ 
rected  pages  in  the  final  services  plan.) 

(B)  For  correction(s)  .to  the  display 
advertisement  announcing  the  final  serv¬ 
ices  plan,  one  dated  copy  of  the  display 
advertisement  containing  the  correc¬ 
tion  (s)  to  the  original  display  advertise¬ 
ment. 

(ii)  Within  5  w'orking  days  of  the  re¬ 
ceipt  of  the  materials  specified  In  para¬ 
graph  (b)  (4)  (1)  (A)  and  (B)  of  this  sec¬ 
tion,  the  SRS  Regional  Commissioner  will 
notify  the  State  agency  in  writing  that 
the  correction  (s)  meets  all  the  requlre- 
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ments  of  §§  228.21  through  228.32,  228.33 

(c)  and  228.35;  and  that  the  final  serv¬ 
ices  plan  is  in  effect;  or  specify  the  addi¬ 
tional  corrections  that  are  required  be¬ 
fore  the  plan  can  become  effective. 

§  228.35  Correction  of  proposed  and 
final  services  plans  and  display  ad¬ 
vertisements. 

(a)  A  display  advertisement  which  is 
deficient  shall  be  corrected  by  publica¬ 
tion  of  correct  information  for  each  defi¬ 
cient  item  in  a  display  advertisement*  in 
all  newspapers  in  which  the  original  dis¬ 
play  advertisement  appeared. 

(b)  A  deficient  proposed  or  final  serv¬ 
ices  plan  shall  be  corrected  by  publishing 
the  foUowing  information  in  a  display 
advertisement  in  all  newspapers  in  which 
the  original  advertisement  apeared: 

(1)  The  items  being  corrected; 

(2)  A  statement  that  corrected  pages 
for  insertion  in  the  plan  are  available 
without  charge;  and 

(3)  A  toll-free  niunber  or  the  address 
of  the  local  public  oflBce  where  corrected 
pages  may  be  obtained. 

(c)  For  correction  of  a  proposed  serv¬ 
ices  plan,  the  display  advertisement  shall 
contain  the  information  specified  in 
paragraph  (b)  of  this  section  and  also 
indicate  the  beginning  and  ending  dates 
of  the  new  45 -day  comment  period  on  the 
corrected  plan,  and  the  method  for  sub¬ 
mitting  comments. 

§  228.36  Amendments  to  final  services 
plan. 

(a)  Amendments  to  the  final  services 
plan  are  necessary  at  least  when: 

(1)  Change  is  to  be  made  in  the  period 
of  time  encompassed  by  the  program  year 
(See  §  228.21) ; 

(2)  Geographic  areas  are  to  be  re¬ 
aligned;  or 

(3)  Any  of  the  following  changes  are 
to  be  made,  whether  applicable  Statewide 
or  only  in  particular  geographic  areas: 

(i)  Specific  services  are  to  be  added  or 
deleted; 

(ii)  Pees  are  to  be  changed,  or  the 
charging  of  fees  is  to  be  initiated  or  dis¬ 
continued;  or 

(iii)  The  categories  of  individuals  to 
be  served  are  to  be  changed. 

(b)  Any  amendment  to  a  final  services 
plan  shall  be  prepared  by  the  State 
agency  and  approved,  published,  and 
made  generally  available  to  the  public 
by  the  Cfiiief  Executive  Officer  or  such 
other,  official  as  the  laws  of  the  State 
provide  in  the  following  manner: 

(1)  'Hie  proposed  amendment  shall  be 
published  in  a  display  advertisement  in 
the  newspaper  of  widest  circulation  (and 
in  foreign  languages  or  foreign  language 
newspapers,  where  appropriate)  in  each 
geographic  area  in  which  the  change  has 
impact,  and  shall  provide  for  a  public 
comment  period  of  at  least  30  days.  The 
display  advertisement  shall  contain  at 
least: 

(i)  A  description  of  the  proposed 
changes  and  the  reasons  therefor,  and 
the  proposed  effective  date  of  the 
changes  which  shall  be  no  earlier  than 
30  days  after  publication  of  the  proposed 
changes; 

(ii)  The  method  for  public  comment 
and  where  comments  will  be  received; 
and 


(iii)  The  beginning  and  ending  dates 
of  the  30  day  period  for  public  comment. 

(2)  Not  later  than  5  calendar  days 
after  publication  of  the  pr(^>osed  amend¬ 
ment,  the  State  shall  submit  to  the  SRS 
Regional  Commissioner  7  copies  of  the 
proposed  amendment  and  a  dated  copy 
of  the  display  advertisement  which  an¬ 
nounced  the  proposed  amendment. 

(3)  The  SRS  Regional  Commissioner 
will  review  the  proposed  amendment  (s) 
to  determine  whether  applicable  require- 
ment(s)  of  §  228.21  through  §  228.33  have 
been  met.  Within  five  working  days  fol¬ 
lowing  receipt  of  the  amendment(s)  the 
Regional  Commissioner  will  notify  the 
director  of  the  State  Agency  in  writing 
that  the  amendment  meets  the  appli¬ 
cable  reqviirement(s)  of  §  228.21  Uirough 
§  228.33  or  will  specify  deficiencies. 

(4)  Corrections  to  the  proposed 
amendment(s)  shall  be  made  in  accord¬ 
ance  with  the  procedures  for  corrections 
to  the  proposed  plan  as  described  in 
§  228.34(a)  (4)  except  that  the  period  for 
public  review  and  comment  prior  to  pub¬ 
lication  of  the  final  amendment  is  30 
days. 

(5)  No  earlier  than  30  days  following 
the  publication  of  the  proposed  amend¬ 
ment,  the  final  amendment  shall  be  pub¬ 
lished  as  a  display  advertisement  in  each 
newspaper  in  which  the  proposed  amend¬ 
ment  was  published.  This  display  adver¬ 
tisement  shall  contain  at  least: 

(1)  A  description  of  the  final  amend¬ 
ment  of  the  services  plan; 

(ii)  The  effective  date  of  the  amend¬ 
ment;  and 

(iii)  An  explanation  of  the  State's  re¬ 
sponse  to  the  public  comments;  and 

(iv)  An  explanation  of  the  differences 
between  the  proposed  and  final  amend¬ 
ments  if  any  and  the  reasons  therefor. 

(c)  The  effective  date  of  an  amend¬ 
ment  shall  be  no  earlier  than  the  date 
of  publication  of  the  final  amendment. 

(d)  (1)  Notwithstanding  paragraph 
(c) ,  of  this  section,  when  a  State 
amends  its  services  plan  so  that  it  may 
provide  family  planning  services  without 
regard  to  income,  or  determine  eligibility 
on  a  group  basis  for  the  provision  of  a 
service,  the  final  amendment  to  the  serv¬ 
ices  plan  may  have  a  retroactive  effective 
date  of  October  1, 1975  (or  later,  depend¬ 
ing  on  when  the  State  began  providing 
the  particular  service  specified  in  the 
amendment).  FFP  is  available  for  a 
service  which  is  the  subject  of  an  amend¬ 
ment  made  in  accordance  with  this  para¬ 
graph  (d)  il) ,  Provided,  That  the  service 
was  in  the  State’s  services  plan  when  the 
service  was  delivered. 

(2)  The  State  shall  publish  the  pro¬ 
posed  and  final  amendments  to  the  serv¬ 
ices  plan,  in  accordance  with  the  pro¬ 
visions  of  this  section,  and  specify 
therein  the  relevant  retroactive  dates. 

(e)  Not  later  than  5  calendar  days 
following  publication  of  the  final  amend¬ 
ment,  the  State  agency  shall  submit  to 
the  SRS  Regional  Commissioner  7  copies 
of  the  final  amendment  and  a  dated 
copy  of  the  display  advertisements  which 
announced  the  final  amendments. 

(f)  The  SRS  Regional  Cwnmissioner 
will  review  the  final  amendment(s)  to 
determine  whether  applicable  require ¬ 


ment(s)  of  §  228.21  through  §  228.33  have 
been  met.  Within  5  working  da3r5  follow¬ 
ing  receipt  of  the  amendment(s)  the 
Regional  Cmnmissioner  will  notify  the 
director  of  the  State  agency  in  writing 
that  the  amendment  meets  the  applicable 
requirement(s)  of  §  228.21  through 
§  228.33  or  will  specify  d^ciencies. 

(g)  Corrections  to  the  final  amend- 
ment(s)  shall  be  made  in  accordance 
with  procedures  for  corrections  to  the 
final  plan  as  described  in  §  228.35(b). 

Subpart  D — Limitations:  Services 

21.  Section  228.40  is  revised  to  read  as 
follows: 

§  228.40  Minor  medical  and  remedial 
care. 

(a)  FFP  is  not  available  for  medical 
and  remedial  care,  other  than  family 
planning  services,  except  when  they  are 
an  integral  but  subordinate  part  of  a 
service  described  in  the  services  plan, 
and  the  medical  and  remedial  care  is  not 
available  to  the  individual  under  the 
State's  approved  title  XIX  plan  and  to 
the  extent  the  individual  or  the  provider 
is  not  eligible  to  receive  payment  under 
title  XVIII  for  the  provision  of  the  serv¬ 
ice  to  the  individual. 

(b)  Medical  and  remedial  care  are 
deemed  to  be  integral  but  subordinate 
components  of  a  service  if : 

(1)  They  are  necessary  to  achieve  the 
objective  of  that  service  and  not  merely 
to  correct  a  medical  condition;  and 

(2)  The  specific  medical  and  remedial 
care  are  described  and  included  in  the 
State’s  services  plan  along  with  the  de¬ 
scription  of  the  service  of  which  they  are 
an  integral  but  subordinate  part.  For 
example,  in  describing  child  day  care 
services,  a  State  could  describe  (itemize) 
medical  examinations,  dental  screening, 
and  immunizations  as  integral  but  sub¬ 
ordinate  parts  of  the  child  day  care  serv¬ 
ice. 

(c)  Notwithstanding  the  requirement 
of  paragraph  (a)  of  this  section,  that 
medical  and  remedial  care  must  be  in¬ 
tegral  but  subordinate  to  a  particular 
service,  FFP  is  available  for  medical  and 
remedial  care  provided  between  October 
1, 1975  and  October  1, 1977  in  a  program 
of  rehabilitative  services  to  drug  and 
alcohol  abusers,  under  the  following  con¬ 
ditions; 

(1)  When  provided  in  the  initial  de¬ 
toxification  of  such  persons  for  up  to 
7  days,  so  long  as  such  detoxification  is 
integral  (but  not  necessarily  subordi¬ 
nate)  to  the  further  provision  of  other 
title  XX  services  to  drug  and  alcohol 
abusers;  and 

(2)  When  integral  but  subordinate  to 
the  entire  rehabilitative  process  (rather 
than  a  particular  service) ,  including  but 
not  limited  to  initial  detoxification, 
short-term  residential  services,  and  sub¬ 
sequent  outpatient  counseling  and  re¬ 
habilitative  services,  whether  or  not  such 
a  process  involves  more  than  one  pro¬ 
vider  of  services. 

§  228.41  Room  or  board. 

(a)  FFP  is  not  available  for  room  or 
board  under  a  services  plan,  except  when 
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provided  in  emergency  shelter  under 
§  228.46,  or  as  an  integral  but  subordi- 
nate  part  of  another  service  and  then 
only  for  a  period  of  not  more  than  six 
consecutive  months  for  any  one  place¬ 
ment. 

<b)  Room  or  board  is  deemed  to  be  as 
an  integral  but  subordinate  component 
of  a  service  if :  . 

(1)  It  is  necessary  to  achieve  the  objec¬ 
tive  of  that  service  and  not  merely  to 
provide  food- and  shelter;  and 

(2)  Room  or  board  are  included  in  the 
State’s  services  plan  along  with  the  de¬ 
scription  of  the  service  of  which  it  is  an 
integral  but  subordinate  part,  and  is  pro¬ 
vided  in  accordance  with  all  apphcable 
requirements  imder  this  Part. 

(c)  Room  or  board  under  this  Part 
shall  not  be  considered  an  int^^al  but 
subordinate  part  of  a  service  when  pro¬ 
vided  to  an  individual  in  a  foster  family 
h(xne  or  other  facility  such  as  a  foster 
care  Institution  or  other  facility  whose 
primary  purpose  is  to  provide  board, 
room  and  care  or  supervlsi(m. 

(d)  As  used  in  this  section,  the  term 
placement  means  an  uninterrupted  pe¬ 
riod  at  time  during  which  an  individual 
takes  up,  or  is  placed  in,  residence  in  a 
facility  other  than  his  usual  place  of 
residence,  for  the  piirpose  of  undergoing 
a  specific  regimen  of  services  or  treat¬ 
ment  according  to  a  prescribed  plan. 

(e)  Notwtlhstandlng  the  requirement 
of  paragraph  (a)  of  this  section,  that 
room  or  board  must  be  Integral  but  sub¬ 
ordinate  to  a  particular  service.  FFP  is 
available  for  room  or  board  provided  be¬ 
tween  October  1.  1975  and  October  1, 
1977  in  a  program  of  rehabilitative  serv¬ 
ices  to  drug  and  alcohol  abusers,  imder 
the  following  conditions: 

(1)  When  provided  in  the  initial 
detoxification  of  such  perscms  for  up  to 
7  days,  so  long  as  detoxification  is  inte¬ 
gral  (but  not  necess£u11y  subordinate) 
to  the  further  provisi(ni  of  other  title 
XX  services  to  drug  and  alcohol  abusers; 
and 

(2)  When  integral  but  subordinate  to 
the  entire  rehabilitative  process  (rather 
than  a  particular  service) ,  Including  but 
not  limited  to  initial  detoxification, 
sh(»i:-term  residential  services,  and  sub¬ 
sequent  outpatient  counseling  and  re¬ 
habilitative  services,  whether  or  not  such 
a  process  involves  more  than  one  pro¬ 
vider  of  services. 

§  228.42  Cliild  care  standards. 

(a)  FFP  is  available  for  child  care 
services  provided  under  a  services  plan 
only  where  the  following  standards  are 
met: 

(1)  In-home  care,  (i)  When  home¬ 
maker  service  is  utilized  for  this  purpose, 
it  meets  standards  established  by  the 
State  or  by  an  Indian  tribal  council,  in 
accordance  with  §  228.13,  which  are  rea¬ 
sonably  in  accord  with  recommended 
standards  of  naticmal  standard  setting 
organizations  ctmcemed  with  this  type 
of  h(Hne  care  for  children. 

(ii)  When  other  caretakers  are  uti¬ 
lized  for  this  purpose,  such  care  meets 
standards  established  by  the  State  or  by 


an  Indian  tribal  council,  in  accordance 
with  §  228.13,  which,  as  a  minimum, 
cover  the  caretaker’s  age,  health,  capac¬ 
ity  and  available  time  to  properly  care 
for  children;  minimum  and  maximum 
hours  to  be  allowed  per  24  hour  day  for 
such  care;  maximum  number  of  children 
that  may  be  cared  for  in  the  home  at 
any  one  time;  and  i«oper  feeding  and 
health  care  of  the  children. 

(2)  Out-of-home  care,  (i)  Facilities 
used  to  provide  day  care  outside  a  child’s 
own  home  are  licensed  by  the  State,  an 
Indian  tribal  council,  in  accordance  with 
§  228.13,  or  approved  as  meeting  the 
standard  for  such  licensing. 

(ii)  Such  facilities  and  care  meet  the 
1968  Federal  Interagency  Day  Care  Re¬ 
quirements,  except  that: 

(A)  Subdivision  m  of  such  require¬ 
ments  writh  respect  to  educational  serv¬ 
ices  is  recommended  but  not  required. 

(B)  Required  stafllng  standards  for 
children  under  age  3  in  day  care  centers 
and  group  day  care  homes  are:  1  adult 
for  each  child  under  6  weeks  of  age;  1 
adult  to  4  children,  ages  6  weeks  through 
36  months.  (States  may,  at  their  option, 
require  fewer  children  per  adult.) 

(C)  Required  stafBng  standards  for 
school  age  children  in  day  care  centers 
are:  at  least  1  adult  to  15  children,  ages 
6-10;  and  at  least  1  adult  to  20  children, 
ages  10-14. 

(b)  The  requirements  in  paragraph 
(a)  (2)  (ii)  of  this  secticm  are  in  lieu  of 
otherwise  applicable  requirements  imder 
section  522(d)  of  the  Econmnlc  Oppor¬ 
tunity  Act  of  1964  with  respect  to  child 
day  care  services  under  title  XX. 

(c)  Notwithstanding  the  F^eral 
staffing  requirements  for  out-of-home 
child  day  care  services  set  forth  in  para¬ 
graph  (a)  (2)  (ii)  (B)  of  this  section; 

(1)  FFP  is  available  between  Octo¬ 
ber  1,  1975  and  October  1,  1977  for  title 
XX  ^Ud  day  cdre  services  so  long  as 
day  care  centers  and  group  day  care 
homes  providing  day  care  services  to 
children  6  weeks  of  age  to  6  years  of  age 
apply  staffing  standards  which: 

(1)  Are  the  State  stafBng  standards 
which  are  in  effect  at  the  time  the  child 
day  care'servlces  are  provided; 

(ii)  Are  no  lower  than  the  correspond¬ 
ing  staffing  standards  which  were  im¬ 
posed  or  required  by  applicable  State  law 
on  September  15,  1975;  and 

(ill)  Are  no  lower,  in  the  case  of  a 
particular  day  care  center  or  group  day 
care  home,  than  the  corresponding 
standards  actually  being  met  in  such 
center  cm:  home  on  September  15,  1975. 

(2)  (1)  When  States  find  that  it  is  not 
feasible  to  furnish  day  care  (partly  or 
totally  fimded  under  title  XX)  for  chil¬ 
dren  of  any  age  in  a  day  care  center 
or  group  day  care  home  that  complies 
with  Federal  staffing  standards,  they  may 
waive  such  Federal  standards  otherwise 
applicable,  and  furnish  day  care  services, 
if: 

(A)  A  day  care  center  or  group  day 
care  home  serves  few  title  XX  children 
(of  the  total  number  of  children  served 
at  any  given  time  in  each  such  facility, 
not  more  than  5  of  the  children  in  a  cen¬ 
ter,  or  20  percent  of  them,  whichever  is 


lower;  not  more  than  20  percent  of  the 
childien  in  a  group  day  care  hc«ne) ; 
and 

(B)  Such  day  care  center  or  group  day 
care  home  complies  with  implicable 
State  staffing  standards. 

(ii)  States  shsdl  establish  criteria 
against  which  to  assess  the  non-feasi¬ 
bility  of  their  use  of  a  day  care  center 
or  group  day  care  home  which  c(Mnplies 
with  Federal  staffing  standards;  and  they 
shall  maintain  a  record  of  the  waiver 
for  each  facility  in  terms  of  these 
criteria. 

(d)  Between  October  1, 1975  and-Octo- 
ber  1,  1977,  in  applying  Federal  stafBng 
standards.  States  ^all  not  count  the 
children  of  the  operator  of  a  family  day 
care  h<Mne  unless  such  children  are  under 
6  years  of  age. 

§  228.43  Eldurational  services. 

FFP  is  not  available  for  any  educa¬ 
tional  service  made  generaUy  available 
through  any  State  or  local  educational 
agency  to  residents  of  the  State  without 
cost  and  without  regard  to  their  income. 
TO  the  extent  a  fee  is  imposed  on  any 
resident,  FFP  is  available  only  for  such 
fee. 

§  228.44  Services  to  individuals  living 
in  hospitals,  skilled  nursing  facilities, 
intermediate  care  facilities  (includ¬ 
ing  hospitals  or  facilities  for  mental 
diseases  or  for  the  mentally  re¬ 
tarded),  or  prisons. 

(a)  FFP  is  available  for  services  to  in¬ 
dividuals  living  in  hospitals,  skilled  nurs¬ 
ing  facilities,  intermediate  care  facilities 
(including  any  such  hospitals  or  facilities 
for  mental  diseases  or  fen-  the  mentally 
retarded) ,  or  prisons  only  under  the  fol¬ 
lowing  cemditions: 

(1)  The  services  provided  are  separate¬ 
ly  identifiable  in  the  services  plan  (gen¬ 
eralized  descriptions  such  as  ‘^services 
to  nursing  h(Mne  patients”  or  “services  to 
Increase  socialization  skills”  are  unac¬ 
ceptable  under  this  provision) . 

(2)  Such  services  are  provided  by  other 
than  the  facility  in  which  the  Individual 
is  living.  This  requirement  is  not  met  if 
the  services  are  provided  by: 

(i)  Staff  or  contractors  who  are  imder 
the  professional  direction  or  direct  super¬ 
vision  of  the  facility;  the  facility  exer¬ 
cises  control  of  the  employment,  tenure 
or  compensation  of  such  staff  or  con¬ 
tractors  or  makes  assignments  or  alters 
the  service  regimen  provided  by  them; 
or 

(ii)  Staff  of  like  facilities  under  recip¬ 
rocal  arrangement. 

(3)  Such  services  are  also  provided  to 
individuals  who; 

(i)  Are  not  living  in  a  hospital,  skilled 
nursing  facility,  intermediate  care  facil¬ 
ity  (including  any  such  hospitals  or  fa¬ 
cilities  for  mentally  retarded) ,  or  prison ; 
and 

(ii)  Are  residents  of  any  part  of  a  geo¬ 
graphic  area  that  is  within  the  catch¬ 
ment  area  of  such  facility. 

(b)  FFP  is  not  available  for: 

(1)  Inherent  responsibilities  of  a  facil¬ 
ity  including  but  not  limited  to  the  pro¬ 
vision  of  food,  clothing,  shelter,  general 
maintenance  and  administration  (includ- 


FEDERAL  REGISTER,  VOL  42.  NO.  20 — MONDAY,  JANUARY  31,  1977 


5856 


RULES  AND  REGULATIONS 


ing  the  detention  function) ,  general 
supervision  and  personal  care;  or 

(2)  Activities  that  are  intrinsic  to  the 
puipose  of  such  facility  as  determined 
by  facility  charter.  State  law  or  stand¬ 
ards.  relevant  licensing  or  certification 
requirements,  or  Federal  or  State  court 
decisions. 

(c)  For  purposes  of  this  section: 

(1)  “Prison”  means  any  State  or  local 
correctional  institution  or  facility  for  the 
confinement  of  individuals  charged  with 
or  convicted  of  criminal  offenses.  The 
term  does  not  include  separate  juvenile 
correctional  facilities  nor  community- 
based  residential  service  facilities,  such 
as  half-way  houses. 

(2)  Separate  juvenile  correctional  fa¬ 
cility  means  one  that  is  located  in  a  sep¬ 
arate  building  or  buildings;  is  served  by 
separate  day-to-day  operational  staff; 
and  provides  a  separate  and  distinct  pro¬ 
gram  of  services. 

•  (3)  Skilled  nursing  facility  (SNF) 
means  an  Institution  primarily  engaged 
in  providing  to  inpatients  skilled  nursing 
care  and  related  services  for  patients  re¬ 
quiring  medical  or  nursing  care,  or  re¬ 
habilitation  services  for  the  rehabilita¬ 
tion  of  injured,  disabled  or  sick  persons. 

(4)  Intermediate  care  facility  UCF) 
means  an  institution  which  provides  on  a 
regular  basis,  health  related  care  and 
services  to  ihdividuals  who  do  not  require 
the  degree  of  care  which  a  hospital  or 
SNF  is  designed  to  provide,  but  who  be¬ 
cause  of  their  mental  or  physical  condi¬ 
tion  require  health  related  care  and  serv¬ 
ices  above  the  level  of  room  or  board 
which  can  be  made  available  to  them 
only  through  institutional  facilities. 

(5)  Hospital  means  an  institution 
which  is  primarily  engaged  in  providing 
by  or  under  the  supervision  of  phs^icians, 
to  inpatients  diagnostic  services  and 
therapeutic  services  for  medical  diagno¬ 
sis,  treatment,  and  care  of  injured,  ^dis¬ 
abled,  or  sick  persons,  or  rehabilitation 
services  for  the  rehabilitation  of  injured, 
disabled,  or  sick  persons. 

(d)  Services  in  separate  juvenile  cor¬ 
rectional  facilities  may  be  provided  by 
staff  of  the  facility.  However,  PFP  is  not 
available  for  inherent  responsibilities  of 
the  facility  (e.g.,  food,  clothing,  shelter, 
and  managing  and  carrying  out  the  de¬ 
tention  function) . 

(e)  Notwithstanding  the  require¬ 
ments  of  paragraphs  (a)  (2)  and  (b)  (1) 
and  (2)  of  this  section,  FFP  is  available 
between  October  1,  1975  and  October  1, 
1977  for  the  cost  of  providing  initial  de¬ 
toxification  services  for  up  to  7  days  for 
drug  and  alcohol  abusers  when  such  de¬ 
toxification  is  integral  to  the  further 
provision  of  other  title  XX  services,  even 
though: 

(1)  Hospital  or  other  institutional  staff 
provide  detoxification  services  to  resi¬ 
dent  drug  and  alcohol  abusers;  and 

(2)  Such  detoxification  services  in¬ 
clude  inherent  or  intrinsic  responsibil¬ 
ities  of  the  facility  where  they  are 
provided. 

§  228.45  Special  services  provided  by 
foster  family  homes. 

(a)  A  foster  family  home  is  a  home 
licensed  or  approved  by  appropriate 
State  or  locals  authority  or  an  Indian 
tribal  coimcll  on  Indian  reservations,  in 


accordance  with  §  228.12,  to  provide 
board  and  care  including  parenting  for 
children  and  oversight  for  adults. 

(b)  Special  services  provided  by  foster 
family  homes.  FFP  is  not  available  for 
activities  described  under  paragraph  (a) 
of  this  section,  but  is  available  for  spe¬ 
cial  services  provided  by  a  foster  family 
home  to  an  individual  living  in  that 
home,  only  upon  documentation,  by  an 
appropriately  qualified  professional  per¬ 
son  who  is  other  than  the  placement 
worker,  that: 

(1)  'ITie  individual  requires  an  identi¬ 
fied  special  service  because  of  a  health 
(physical  or  mental)  condition,  an  emo¬ 
tional  or  behavioral  problem;  and 

(2)  The  caregivers  are  capable,  by  vir¬ 
tue  of  special  training,  or  experience,  of 
providing  the  needed  service. 

(c)  Nothing  in  this  section  precludes 
the  provision  of  any  other  service  in  the 
services  plan  to  eligible  individuals  living 
in  foster  family  homes  when  provided  by 
other  than  the  foster  family. 

§  228.46  Emergency  shelter. 

(a)  FFP  is  available  for  emergency 
shelter  as  a  protective  service  to  any 
child,  including  nmaways,  only  under 
the  following  conditions: 

(1)  The  child  is  in  danger  of  abuse, 
neglect  or  exploitation; 

(2)  The  need  for  emergency  shelter  is 
dociunented  by  personnel  authorized  by 
State  law  to  place  children,  or  by  an 
Indian  tribal  council;  and 

(3)  Emergency  shelter  is  provided  for 
not  in  excess  of  30  days  in  any  6  month 
period,  which  may  be  consecutive  or  may 
accumulate  over  more  than  one  stay. 

(b)  Emergency  shelter  may  be  pro¬ 
vided  in  facilities  such  as  foster  family 
homes,  institutions,  and  group  homes. 

§  228.47  Payments  to  recipient  for  serv¬ 
ices. 

YFP  is  available  in  cash  payments 
made  to  a  recipient  for  a  service  ^ready 
rendered  to  him,  upon  presentation  of  a 
bill  for,  or  presentetion  of  a  receipt  of 
payment  for,  such  service  if  he  was  eli¬ 
gible  imder  the  services  plan  for  the  serv¬ 
ice  at  the  time  it  was  provided  and  if 
the  purchased  service: 

(a)  Is  identified  in  the  services  plan; 

(b)  Was  authorized  by  the  State  agen¬ 
cy  prior  to  its  purchase  and  meets  ap¬ 
plicable  standards,  if  any;  and 

(c)  Was  secured  by  Uie  individual 
within  a  period  of  time  and  at  a  cost 
which  were  approved  by  the  State  agency. 

§  228.48  Confidentiality  regarding  serv¬ 
ices  to  drug  and  alcohol  abusers. 

States  providing  services  to  drug  and 
alcohol  abusers  shall  safeguard  informa¬ 
tion  about  such  services  and  recipients 
by  applying  the  provisions  of  section  333 
of  the  Cwnprehensive  Alcohol  Abuse  and 
Alcoholism  Prevention,  Treatment,  end 
Rehabilitation  Act  of  1970  (as  amended 
by  section  122(a)  of  Pub.  L.  93-282),  as 
implemented  by  regulations  at  42  CFR 
Part  2. 

Subpart  E — Limitations:  Financial 

§  228.50  Services  and  individuals  cov¬ 
ered  in  the  services  plan. 

(a)  FFP  is  available  with  respect  to 
any  expenditures  for  the  provision  of  any 
service  for  any  individual  only  when: 


(1)  The  State’s  services  plan  meets  the 
requirements  of  Subpart  C.  and 

(2)  The  final  services  plan  (including 
any  amendments  published  in  final)  in 
effect  when  the  service  is  provided  to  the 
individual  includes  the  provision  of  that 
service  to  a  cat^ory  of  individuals  which 
includes  that  individual. 

(3)  The  State  plan  is  approved  as 
meeting  the  requirements  of  Subpart  B 
of  this  Part. 

§  228.51  Matching  rates. 

(a)  Seventy-five  percent  FFP.  FFP  is 
available  at  the  75  percent  rate  for  serv¬ 
ice  costs  and  for  personnel  training  and 
retraining  directly  related  to  the  pro¬ 
vision  of  services  under  the  services  plan. 

(b)  Ninety  percent  FFP.  Notwith- 
standing  paragraph  (a)  of  this  section, 
FFP  is  available  at  the  90  percent  rate  for 
costs  of  family  planning  services  pro¬ 
vided  under  the  services  plan. 

(c)  One  hundred  percent  FFP.  Not¬ 
withstanding  paragraph  (a)  of  this  sec¬ 
tion,  FFP  is  available  at  the  100  percent 
rate  up  to  the  State’s  share  of  the  addi¬ 
tional  allotments  described  in  §  228.52(c) 

(3) .  The  purpose  of  the  additional  funds 
is  to  encourage  States  to  the  maximum 
extent  they  determine  to  be  feasible  to 
promote  the  employment  of  APDC  re¬ 
cipients  in  jobs  related  to  day  care 
services. 

(1)  During  fiscal  year  1977,  100  per¬ 
cent  FFP  is  available  for: 

(1)  Day  care  services  provided  to  chil¬ 
dren  in  day  care  centers,  group  day  care 
homes,  and  family  day  care  homes,  which 
are  licensed  by  the  State  for  child  day 
care  services  and  otherwise  meet  the  re¬ 
quirements  of  §  228.42(a)  (2)  as  modified 
by  the  provisions  of  §  228.42(c)  and  (d). 

(ii)  Day  care  services  provided  to  chil¬ 
dren  in  their  own  homes  in  accordance 
with  §  228.42(a)  (1) ;  and 

(ill)  Staff  activities  in  direct  support  of 
the  child  day  care  services  such  as:  li¬ 
censing  homes  or  facilities  used  by  title 
XX  children,  monitoring  title  XX  child 
care  services  delivery,  and  training  staff 
in  accordance  with  Subpart  H  of  this 
Part. 

(2)  During  the  transition  quarter  (July 
1,  1976  through  September  30, 1976)  and 
the  1977  fiscal  year,  100  percent  FFP  is 
'available  for  grants  by  States  to  child  day 
care  providers  to  employ  welfare  recipi¬ 
ents,  in  accordance  with  Subpart  J. 

§  228.52  Allotments  to  States. 

(a)  Basic  Limitation.  The  amount  of 
Federal  funds  payable  to  the  50  States 
and  the  District  of  Columbia  under  this 
Part  for  any  fiscal  year  with  resi>ect  to 
expenditures  for  services  under  the  serv¬ 
ices  plan  (other  than  expenditures  for 
personnel  training  or  retraining  directly 
related  to  the  provision  of  services)  may 
not  exceed  the  allotment  set  forth  in  this 
section. 

(b)  Allotments  for  fiscal  year  begin¬ 
ning  July  1,  1975.  The  allotment  of  each 
State  for  the  fiscal  year  beginning  July  1, 
1975,  shall  be  the  allotment  of  the  State 
for  that  fiscal  year  as  determined  under 
section  1130  of  the  Act.  In  determining, 
for  the  purposes  of  that  limitation,  the 
total  amoimt  of  the  payments  made  to 
any  State  with  respect  to  expenditures 
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during  that  fiscal  year,  there  shall  be 
included  the  amount  of  any  paym^ts 
made  to  the  State  that  are  chargeable 
against  the  allotm^t  of  the  State  for 
the  fiscal  year  beginning  July  1,  1975, 
\mder  section  1130. 

(c)  Allotments  for  fiscal  years  begin¬ 
ning  after  June  30,  1976.  (1)  The  allot¬ 
ment  of  each  State  for  each  fiscal  year 
beginning  after  Jime  30,  1976,  shall  be 
an  amount  which  bears  the  same  ratio 
to  $2,500  million  as  the  population  ol 
such  State  bears  to  the  population  of  all 
the  States. 

(2)  The  allotment  for  each  State  will 
be  pr(xnulgated  for  each  fiscal  year  by 
the  Secretary  prior  to  the  first  day  of 
the  third  monUi  of  the  preceding  fiscal 
year,  on  the  basis  of  the  population  of 
each  State  and  of  all  the  States  as  de¬ 
termined  on  the  basis  of  the  most  recent 
satisfactory  data  available  from  the 
Departaient  of  Commerce. 

(3) (i)  The  basic  allotment  described 
in  paragraph  (c)(1)  of  this  section  shall 
be  increas^  by  an  amount  which  bears 
the  same  ratio  to  $40  million  for  the 
transition  quarter  (July  1.  1976  through 
September  30,  1976)  and  to  $200  million 
in  the  1977  fiscal  year  as  the  population 
for  such  State  bears  to  the  population  of 
all  States.  The  amount  of  these  addi¬ 
tional  allotments  payable  to  each  State 
shall  be  the  lesser  of : 

(A)  The  amount  of  each  additional  al¬ 
lotment;  or 

(B)  The  amount  of  actual  expenditures 
Inciured  for  the  provision  of  child  day 
care  services  and  for  grants  by  States  to 
child  day  care  providers  for  the  employ¬ 
ment  of  welfare  recipients. 

(d)  Certification  of  allotment  need. 

(1)  Each  fiscal  year,  each  State  shall 
certify  to  the  Secretary,  within  30  days 
after  the  beginning  of  the  fiscal  year, 
whether  the  amoimt  of  its  allotment  is 
greater  or  less  than  the  amoimt  needed 
by  the  State  for  such  fiscal  year  and,  if 
so,  the  amount  by  which  the  amount  of 
such  allotment  is  greater  than  such  need. 

(2)  If  any  State  certifies  in  accord¬ 
ance  with  paragraph  (d)  (1)  of  this  sec- 
ti(m,  that  the  amount  of  its  allotment 
for  any  fiscal  year  is  in  excess-of  its  ne^d 
for  such  year,  the  amount  of  the  limita¬ 
tion  of  such  State  for  such  year  shall  be 
adjusted  downward  by  the  amount  of 
such  excess. 

(3)  Of  the  amounts  made  available 
pursuant  to  paragraph  (d)  (2)  of  this  sec¬ 
tion,  the  Secretary  shall  allot  to  the  juris¬ 
diction  of  Puerto  Rico  $15,000,000,  to  the 
jurisdiction  of  Guam  $500,000,  and  to  the 
jurisdiction  of  the  Virgin  Islands  $500,- 
000,  which  shall  be  available  to  each  such 
jurisdiction  in  addition  to  amounts  avail¬ 
able  under  Section  1108  of  the  Act  for 
the  purpose  of  matching  the  expendi¬ 
tures  of  such  jurisdictions  for  services 
pursuant  to  sectlims  3(a)  (4)  and  (5). 
403(a)(3),  1003(a)  (3)  and  (4).  1403(a) 
<3)  and  (4),  and  1603(a)  (4)  and  (5) 
of  the  Act,  except  that,  if  the  amounts 
made  available  pursuant  to  paragraph 
(d)  (2)  of  this  section  are  less  than  $16,- 
000,000,  such  amounts  as  are  available 
shall  be  allotted  to  each  of  the  three 
jurisdictions  in  proportion  to  their  re¬ 
spective  peculations. 


(e)  Date  of  Ependiture.  For  purposes  of 
this  section,  expenditures  for  services 
are  ordinarily  considered  to  be  Incurred 
on  the  date  on  which  the  State  or  local 
agency  makes  payment  or  the  date  to 
which  the  expenditure  was  allocated, 
pursuant  to  the  cost  principles  of  Sub¬ 
part  Q  of  45  CFR  Part  74  and  the  cost 
allocation  procedures  of  45  CPR  205.150. 
In  the  case  of  local  administration,  the 
date  of  expenditures  by  the  local  agency 
governs.  In  the  case  of  purchase  of  serv¬ 
ices  from  another  public  agency,  the  date 
of  expenditure  by  such  other  public  agen¬ 
cy  governs.  Different  rules  may  be  ap¬ 
plied  with  respect  to  a  State,  either  gen¬ 
erally  or  for  particular  classes  of  expen¬ 
ditures,  only  upon  justification  by  the 
State  to  the  Administrator  and  approval 
by  him.  In  reviewing  State  requests  for 
approval,  the  Administrator  will  consider 
generally  applicable  State  law,  consist¬ 
ency  of  State  practice,  particularly  in  re¬ 
lation  to  periods  prior  to  October  1, 1975, 
and  other  factors  relevant  to  the  pur¬ 
poses  of  this  section. 

(f)  Procedures  for  making  grants  to 
States.  See  45  CFR  Part  201. 

§  228.i)3  Public  sources  of  State's  share. 

(a)  Funds  available  for  matching. 
Public  funds  used  by  the  State  or  local 
agency  for  its  services  programs,  includ¬ 
ing  training  and  other  administrative 
functions,  may  be  considered  as  the 
State’s  share  in  claiming  FFP  only  where 
such  funds  are: 

(1)  Appropriated  directly  to  the  State 
or  local  agency;  or 

(2)  Funds  of  another  public  agency 
(including  Indian  tribes)  which  are: 

(i)  Transferred  to  the  State  or  local 
agency  and  are  under  its  administrative 
control;  or 

(il)  Certified  by  the  contributing  pub¬ 
lic  agency  as  representing  expenditures 
for  services  eligible  for  FFP  under  this 
Part;  or 

(ill)  Representing  value,  as  determined 
In  accordance  with  45  CFR  74.53(b)  and 
(c),  and  Appendix  C,  Part  n.  B.ll  of  45 
CFR  74,  of  goods  or  pit^rty  provided 
by  a  public  agency  even  if  the  agency 
does  not  incur  any  current  expenditures 
for  such  goods  or  pn^rty  during  the 
period  of  their  use  in  the  services 
program. 

(b)  Funds  not  available  for  matching. 
Notwithstanding  paragraph  (a)  of  this 
section,  public  funds  used  by  the  State 
or  locsd  agency  for  its  services  programs 
may  not  be  used  as  the  State’s  share  in 
claiming  FFP  where  such  funds  are: 

(1)  Federal  funds  not  authorized  by 
Federal  law  to  be  used  to  match  other 
Federal  funds;  or 

(2)  Used  to  match  other  Federal 
funds. 

§  228.54  Private  sources  of  State's  share. 

(a)  Funds  available  for  matching. 
Funds  donated  from  private  sources  for 
services,  training,  or  other  administrative 
functions  may  be  considered  as  State 
funds  in  claiming  FFP  only  where  such 
funds  are: 

(1)  Transferred  to  the  State  or  local 
agency  and  under  its  administrative 
control; 


(2)  Donated  to  the  State,  without  re¬ 
strictions  as  to  use,  other  than  restric¬ 
tions  as  to  the  services,  administration  or 
training  with  respect  to  which  the  funds 
are  to  be  used  imposed  by  a  donor  who 
is  not  a  sponsor  or  operator  of  a  program 
to  provide  those  services,  or  the  geo¬ 
graphic  area  in  which  the  services  with 
respect  to  which  the  contribution  is  used 
are  to  be  provided;  and 

(3)  Not  used  to  purchase  services  from 
the  donor  unless  the  donor  Is  a  nonprofit 
organization  and  it  is  an  indepe^ent 
decision  of  the  State  agency  to  purchase 
services  from  the  donor. 

(b)  For  purposes  of  this  Part,  a  volun¬ 
tary  federated  fund-raising  organization 
Is  not  cpnsldered  to  be  a  sponsor  or 
operator  of  a  service  facility,  and  mem¬ 
ber  agencies  are  considered  separate 
autonomous  entities  so  long  as  control  by 
interlocking  board  membership  or  other 
means  does  not  exist. 

§  228.55  [Reserved] 

§  228.56  Fifty  Percent  Rule. 

(a)  If  c«ie-half  of  the  Federal  funds 
to  which  the  State  Is  otherwise  entitled 
is  greater  than  the  amoimt  of  the  aggre¬ 
gate  expenditures  (combined  State  and 
Federal)  made  under  the  program  for 
individuals  identified  in  this  paragraph,' 
such  Federal  funds  will  be  adjusted  so 
the  total  Federal  reimbursement  does  not 
exceed  twice  the  amount  of  the  total 
expenditures  in  behalf  of  those  indi¬ 
viduals: 

(1)  Who  are  receiving  aid  under  the 
plan  of  the  State  approved  under  part  A 
of  title  IV  or  vdio  are  eligible  to  receive 
such  aid;  or 

(2)  Whose  needs  are  taken  into  ac¬ 
count  in  detetminlng  the  needs  of  an 
individual  who  is  receiving  aid  under  the 
plan  of  the  State  approved  under  i^irt 
A  of  title  IV,  or  who  are  eligible  to  have 
their  needs  taken  into  account  in  deter¬ 
mining  the  needs  of  an  individual  who 
is  receiving  or  is  eligible  to  receive  such 
aid;  or 

(3)  With  respect  to  whom  supplemen¬ 
tary  security  income  benefits  under  title 
XVI  or  State  supplementary  paym^ts, 
are  being  paid,  or  who  are  ell^le  to 
have  such  benefits  or  payments  paid 
with  respect  to  them;  or 

(4)  'i^ose  income  and  resources  are 
taken  into  account  in  determining  the 
amount  of  supplemental  security  inc(»ne 
benefits  or  State  supplementary  pay¬ 
ments  b^ng  paid  with  respect  to  an  in¬ 
dividual,  or  whose  income  and  resources 
would  be  taken  into  account  in  deter¬ 
mining  the  amount  of  such  benefits  or 
payments  to  be  paid  with  respect  to  an 
individual  who  is  eligible  to  have  such 
benefits  or  pa3anents  paid  with  respect  to 
him,  or 

(5)  Who  are  eligible  for  medical  as¬ 
sistance  under  the  plan  of  the  State  ap¬ 
proved  under  title  XIX. 

(b)  In  accounting  for  costs  of  services 
to  meet  the  requirements  of  paragraph 
(a)  of  this  sectiixi: 

(1)  In  lieu  of  accounting  for  the  status 
of  each  persim  rec^vlng  a  service  on  the 
basis  of  group  determination  of  eligibil¬ 
ity,  States  may  use  generally  accepted 
statistical  sampling  procedures. 
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(2)  Regarding  services  to  persons  who 
receive  services  without  regard  to  Income 
(family  planning  services,  services  to 
prevent  or  remedy  abuse,  neglect  ex¬ 
ploitation  of  children  and  adults,  and  In¬ 
formation  and  referral  services).  States 
may  use  any  appropriate  method.  In¬ 
cluding  generally  accepted  sampling  pro¬ 
cedures  or  allocation  of  costs  to  the  serv¬ 
ices  provided  these  perscms  In  the  same 
ratio  as  the  known  cost  of  all  other  serv¬ 
ices  distributed  for  the  50  percent  rule. 

(3)  States  shall  deem  grants  made  by 
them  to  child  day  care  providers  tor  the 
employment  of  welfare  recipients,  to  be 
expenditures  for  child  day  care  services 
niade  on  behalf  of  AFDC  recipients. 

Subpart  F — Limitations:  Individuals 
Served,  Eligibility  and  Fees 

§  228.60  Persons  eligible  and  aecess  to 
services. 

(a)  Conditions  for  FFP.  FFP  Is  avail¬ 
able  in  expenditures  for  services  to  In¬ 
dividuals  provided  that: 

(1)  The  service  is  included  in  the 
State’s  services  plan; 

(2)  The  individual  who  receives  the 
service  is  a  member  of  one  of  the  cate¬ 
gories  covered  by  the  State’s  services 
plan;  and 

(3)  Such  individual  was  eligible  under 
the  provisions  of  this  section  and  those 
of  §  228.61  at  the  time  of  receipt  of  the 
service. 

(b)  Categories  of  individuals  who  may 
receive  services. 

(1)  Income  maintenance  status.  The 
following  individuals  are  eligible  on  the 
basis  of  income  maintenance  status: 

(1)  Recipients  of  AFDC;  and 

(ii)  Those  persons  whose  needs  were 
taken  into  account  in  determining  the 
needs  of  AFDC  recipients;  and 

(iii)  Recipients  of  SSI  benefits  or  State 
supplementary  payments. 

(2)  Income  status.  Individuals  other 
than  those  described  in  paragraph  (b) 
(1)  of  this  section,  are  eligible  if  the 
family’s  monthly  gross  income  is  less 
than  115  percent  (or.  at  State  option,  a 
lower  percentage)  of  the  median  Income 
of  a  family  of  four  in  the  State  adjusted 
for  size  of  family,  subject  to  the  limita¬ 
tions  set  forth  in  §  228.62.  Income  status 
individuals  include  those  whose  eligibility 
is  determined  on  a  group  basis. 

(3)  Without  regard  to  income.  Indi¬ 
viduals  may  be  provided  family  planning 
services  under  §  228.63,  information  or 
referral  services  under  §  228.64,  or  serv¬ 
ices  to  prevent  or  remedy  neglect,  abuse, 
or  exploitation  of  children  or  adults 
under  §  228.65,  without  regard  to  income 
at  State  option  if  the  State  so  provides 
in  its  services  plan. 

(c)  Median  income.  On  or  before  De¬ 
cember  1  of  each  year,  beginning  with 
calendar  year  1975,  the  Secretary  will 
promulgate  the  median  income  for  a 
family  of  four  for  each  State  and  for  the 
50  States  and  the  District  of  Columbia. 
This  promulgation  shall  be  used  for  pur¬ 
poses  of  determining  eligibility  and  estab¬ 
lishing  fees  in  the  following  Federal  or 
State  fiscal  year. 

(d)  Income  levels  as  haseUnes  for  fee 
imposition. 


(1)  Except  for  Individuals  whose  eli¬ 

gibility  is  determined  on  a  group  basis. 
Individuals  whose  eligibility  Is  based  on 
Income  status  be  subject  to  Im¬ 

position  of  a  fee  for  service  (In  accord¬ 
ance  with  §228.62)  If  their  family’s 
monthly  gross  Income  exceeds  80  per¬ 
cent  of  the  median  income  of  a  family 
of  four  in  the  State  or  the  median  In¬ 
come  of  a  family  of  four  In  aU  States, 
whichever  is  less,  and  does  not  exceed 
115  percent  of  the  median  income  of  a 
family  of  four  in  the  State,  adjusted  for 
family  size. 

(2)  The  median  incomes  (at  80  per¬ 
cent  and  115  percent)  as  calculated  In 
p>aragraph  (d)(1)  of  this  section  for  a 
family  of  four,  shall  be  adjusted  for  fam¬ 
ily  size  according  to  the  following  per¬ 
centages; 

(i)  One  person — 52  percent. 

(il)  Two  person  family — 68  percent. 

(ill)  Three  person  family — 84  percent. 

(iv)  Four  person  family — 100  percent. 

(V)  Five  person  family — 116  percent. 

(vl)  Six  person  family — 132  percent. 

(vli)  For  each  additional  family  mem¬ 
ber  above  six  persons,  the  State  shall 
add  3  percentage  points  to  the  percent¬ 
age  for  a  family  of  six. 

(3)  For  discretionary  fees  applicable 
to  persons  who  are  at  or  below  the  lower 
level  median  income  described  in  para¬ 
graph  (d)(1)  of  this  sectlcwi,  or  are  eli¬ 
gible  on  the  basis  of  Income  mainte¬ 
nance  status,  or  who  may  receive  serv¬ 
ices  without  regard  to  income,  see  §  228.- 
62(b). 

(e)  Income  levels  for  services.  So  long 
as  the  State  observes  the  baselines  for 
income  levels  for  imposition  of  fees  es¬ 
tablished  pursuant  to  paragraph  (d)(1) 
of  this  section,  it  may  establish  income 
levels  for  services: 

(1)  At  any  level  lower  than  115  per¬ 
cent  of  the  median  income  of  the  State; 

(2)  At  different  levels  for  different 
services  uiider  the  services  plan; 

.  (3)  At  different  levels  for  different 
categories  of  individuals ; 

(4)  At  different  levels  in  different  geo¬ 
graphic  areas;  or 

(5)  At  different  levels  for  different 
sizes  of  families  within  the  limits  for 
eligibility  and  fees  set  forth  in  para¬ 
graph  (d)  (2)  of  this  section. 

(f)  Opportunity  to  apply:  The  State 
shall  assure  that  each  individual  wishing 
to  do  so  has  an  opportunity  to  apply  for 
services  without  delay.  The  State  shall 
me 'the  following  intake  process  for  in¬ 
dividuals  seeking  service: 

(1)  Determination  of  eligibility. 

(i)  When  eligibility  must  be  deter¬ 
mined  on  an  individual  basis,  the  State 
shall  require  a  written  signed  applica¬ 
tion  containing  the  necessary  informa¬ 
tion. 

(A)  The  application  shall  be  in  a  form 
prescribed  by  the  State  and  the  appli¬ 
cant  shall  certify  that  the  information 
submitted  is  correct. 

(B)  The  application  may  be  filed  by 
the  applicant  himself  or  by  his  author¬ 
ize  representative;  or  where  the  appli¬ 
cant  is  incompetent  or  incapacitate  or 
in  an  emergency,  by  someone  acting  re¬ 
sponsibly  for  him.  Including  agency 
staff. 


(11)  No  written  £4>pUcation  is  necessary 
for  services  available  without  regard  to 
Incmne. 

(ill)  No  written  application  is  neces¬ 
sary  for  individuals  whose  eligibility  is 
determined  on  a  group  basis. 

(2)  Request  for  services.  Except  as  de¬ 
scribed  in  paragraph  (f)  (2)  (iv)  (B)  of 
this  section,  the  State  shall  document 
each  request  for  service  for  purposes  of 
FFP  as  well  as  for  fair  hearings  and  as 
evidence  of  the  volimtary  nature  of  the 
request  for  service.  Documentation  may 
be  accomplished  through  submission  of 
a  written  request  by  an  individual  need¬ 
ing  service  or  his  representative,  or  by 
the  recording  of  information  elicited  by 
the  agency,  except  that  a  request  for 
family  planning  services  (whether  or  not 
it  is  a  “universal”  service)  mmt  be  in 
writing  in  order  to  verify  that  it  was  re¬ 
quested  voluntarily.  With  respect  to  the 
following: 

(i)  When  an  individual  has  had  eligi¬ 
bility  determined  on  an  individual  basis, 
the  written  application  for  eligibility 
determination  may  be  deemed  a  request 
for  services  (unless  the  State  has  a 
seijarate  process  for  requesting  services), 
and  may  serve  as  initial  documentation. 
Subsequent  requests  for  services  from 
such  an  eligible  individual  shall  be  docu¬ 
mented  as  described  in  paragraph  (f )  (2) 
of  this  section. 

(li)  For  protective  services,  an  accept¬ 
able  alternative  to  a  request  for  services 
is  a  dated  agency  record  that  documents 
the  circumstances  of  actual  or  potential 
abuse,  neglect,  or  exploitation  of  a  child 
or  adult. 

(iii)  For  requests  for  information  and 
referral  services,  the  State  shall  estab¬ 
lish  a  procedure  for  dociunentlng  the 
number  and  nature  of  the  requests. 

(iv)  When  eligibility  is  determined  on 
a  group  basis  in  accordance  with  §  228.- 
61,  requests  for  services  shall  be  handled 
in  one  of  two  different  ways: 

(A)  If  the  State  has  established 
specific  conditions  (other  than  Income) 
or  characteristics  as  a  condition  prec¬ 
edent  to  the  receipt  of  a  service  on 
thf  basis  of  group  eligibility,  the  State 
shall,  in  the  intake  process,  elicit  infor¬ 
mation  necessary  to  determine  whether 
an  individual  meets  the  specified  condi¬ 
tions  or  has  the  characteristics  for  mem¬ 
bership  in  the  group  (e.g. — if  eligibility 
for  homemaker  services  to  teenage  par¬ 
ents  maintaining  their  own  homes  in 
public  housing  is  determined  on  a  group 
basis,  the  Intake  process  shall  elicit  a 
statement  regarding  age,  parenthood, 
address,  and  maintenance  of  one’s  own 
home) . 

(B)  If  the  State  has  concluded  .solely 
on  the  basis  of  the  nature  of  a  service 
and/or  the  location  where  it  will  be  pro¬ 
vided  (e.g. — recreation  services  in  spec¬ 
ified  senior  centers  or  day  care  ser^ces 
for  migrant  children) ,  that  substantially 
all  of  the  Individuals  who  would  apply 
for  the  service  are  members  of  families 
with  gross  monthly  incomes  of  90  per¬ 
cent  or  less  of  the  State’s  median  income, 
adjusted  for  fanxily  size,  no  information 
need  be  elicited  at  intake  or  documenta¬ 
tion  made  except  as  to  the  numbers 
served.  TTie  presence  of  the  individual  at 
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the  service  site  or  participation  in  the 
service  is  deemed  a  request  for  services. 

(g)  Prompt  action  on  eligibility  appli¬ 
cations  and  requests  for  service. 

(1)  A  decision  shall  be  made  on  all 
applications  within  time  standards 
established  by  the  State  agency  pursu¬ 
ant  to  §  228.6.  but  not  to  exceed  30 
calendar  days  from  the  date  of  applica¬ 
tion. 

(2)  The  agency  shall  notify  applicants 
about  their  eligibility  within  15  calendar 
days  after  it  makes  a  decision.  The  date 
of  each  notification  shall  be  entered  in 
the  case  record.  Applicants  found  to  be 
eligible  shall  be  notified  orally  or  in  writ¬ 
ing;  those  fovmd  to  be  ineligible  shall 
be  notified  in  writing  unless  the  re¬ 
quested  service  is  provided  by  that  agency 
to  them  through  another  fimding  source. 

(3)  Unless  a  service  is  denied,  the  State 
shall  provide  the  service  requested  with 
reasonable  promptness.  “Provide  the 
service”  means  actual  provision  of  the 
service  or  arrangement  for  its  provision 
at  an  appropriate  later  date.  “Reasonable 
promptness”  is  accomplished  when  the 
State  provides  the  service: 

(1)  Within  15  calendar  days  after 
notification  of  eligibility;  or 

(11)  Within  30  calendar  days  after  ac¬ 
ceptance  of  a  request  for  service. 

If  the  service  is  denied,  the  State  shall 
notify  the  appUcsuit  in  writing  of  the 
denial  within  these  same  time  limits. 

(h)  Notification  of  right  to  a  fair  hear¬ 
ing.  At  the  time  of  aiH>lication  or  request 
for  services,  each  Indlvldvial  shall  be 
given  information  about  the  right  to  re¬ 
quest  and  obtain  a  fair  hearing,  in  ac¬ 
cordance  with  S  228.14. 

§  228.61  Determination  and  retieter- 
mination  of  eligibility. 

(a)  Methods  of  determining  (or  rede¬ 
termining)  eligibility.  (1)  Standards  and 
methods  for  determination  of  eligibility 
will  be  consistent  with  the  objectives  of 
the  program,  and  will  respect  the  rights 
of  individuals  under  the  United  States 
Constitution,  the  Social  Security  Act, 
tlUe  VI  of  the  Civil  Rights  Act  of  1964, 
and  all  other  relevant  provislcms  of  Fed¬ 
eral  and  State  laws. 

(2)  States  may  establish  any  method 
or  methods,  including  a  declaration 
meth(xl,  for  determining  Individual  eligi¬ 
bility  in  accordance  with  §  228.60  and 
S  228.66. 

(i)  A  determination  of  individual  eligi¬ 
bility  means  a  decision,  reflected  in  the 
State's  records,  based  on  a  dated  and 
signed  application  and  sufficient  infor- 
matlcm  which  would  lead  a  reasonable 
person  to  conclude  that  the  criteria  set 
forth  in  §  228.60  have  been  met  and  the 
Individual  is  eligible  to  receive  services  on 
the  basis  of  income  or  income  mainte¬ 
nance  status. 

(A)  Documentation  method  means 
that  the  State  has  sought  and  obtained 
verification  regarding  the  source  and 
amoimt  of  the  gross  family  monthly  in¬ 
come  of  the  individual  applying,  or  has 
verified  his  income  maintenance  status. 

(B)  Declaration  method  means  accept¬ 
ance  of  an  individual’s  statements  re¬ 
garding  the  source  and  amount  of  his 
family’s  gross  monthly  income,  and  the 


inccnne  maintenance  status  as  described 
in  §  228.60(b)  (1) )  of  any  member  of  the 
family. 

(il)  (For  group  determination  of  eligi¬ 
bility,  see  paragraph  (2)  of  this  section 
and  §  228.60(f)  (2)  (iv).) 

(3)  (i)  States  may  determine  eligibility 
on  a  group  basis  if,  upon  consideration 
of  one  or  more  of  the  following  factors, 
with  respect  to  a  particular  service,  they 
can  reasonably  conclude  without  individ¬ 
ual  determination  that  substantially  all 
members  of  the  group  who  receive  the 
particular  service  are  members  of  fami¬ 
lies  with  monthly  grross  inccmies  of  not 
more  than  90  percent  of  the  State’s  me¬ 
dian  income,  adjusted  for  family  size; 

(A)  ’The  geographic  area  in  which  a 
particular  service  is  provided; 

(B)  The  characteristics  of  the  com¬ 
munity  in  which  the  service  is  provided; 

(C)  'The  nature  of  the  service  pro¬ 
vided; 

(D)  The  conditions,  other  than  in¬ 
come,  of  eligibility  to  receive  the  service; 
or 

(E)  Other  factors  surrounding  provi¬ 
sion  of  the  service. 

(il)  “Substantisdly  all”  means  that  no 
less  than  75  percent  of  the  persons  pro¬ 
vided  a  service  on  the  basis  of  group 
eligibility  determination  shall  be  mem¬ 
bers  of  families  whose  gross  monthly  in¬ 
comes  are  no  more  than  90  percent  of 
the  State’s  median  income,  adjusted  for 
family  size. 

(ill)  There  are  no  mandatory  fees,  as 
defined  in  §  228.62(a) ,  for  persons  whose 
eligibility  is  determined  on  a  group  basis. 

(iv)  Group  determination  of  eligibility 
may  be  used  for  any  service  except,  that 
for  child  day  care,  it  is  Umlted  to  the 
children  of  migratory  workers. 

(4)  States  may  use  one  method  for 
determining  eligibility  for  all  services, 
categories  of  individuals  and  geographic 
areas,  or  they  may  use  different  methods 
for  different  services,  different  categories 
of  individuals  and  different  geographic 
areas. 

(5)  States  shall  have  available  for 
Federal  review  a  written  description  of 
the  method  (s)  they  have  established  for 
determining  and  redetermining  eligibil¬ 
ity. 

(b)  Conditions  for  FFP.  (1)  Regardless 
of  the  method  chosen  for  determination 
or  redetermination  of  eligibility: 

(1)  FFP  is  available  in  the  cost  of  serv¬ 
ices  provided  prior  to  the  actual  date  of 
an  initial  determination  of  eligibility 
only  if  such  determination  is  made  with¬ 
in  30  days  of  the  date  of  application  and 
the  individual  is  properly  determined  to 
have  been  eligible  when  the  services  were 
initiated. 

(ii)  When  a  recipient  of  services  was 
improperly  determined  to  be  eligible, 
FFP  is  not  available  in  the  cost  of  serv¬ 
ices  provided  during  the  period  of  im¬ 
properly  determined  eligibility. 

(2)  When  an  individual  properly  de¬ 
termined  to  be  eligible  on  the  basis  of  in¬ 
formation  available  to  the  agency  at  the 
time  of  determination  of  eligibility  is 
subsequently  found  ineligible,  FFP  is 
available  until  the  end  of  the  month  in 
which  he  is  determined  ineligible. 


A  proper  determination  of  ellgibUity  is  a 
determination  which  is  based  on  a  cor¬ 
rect  assessment  on  the  information  avail¬ 
able  to  the  agency  at  the  time  of  such 
determination,  provided  that  all  infor¬ 
mation  necessary  to  make  a  determina¬ 
tion  is  available;  a  proper  redetermina- 
tlon  is  one  which  meets  those  criteria 
and,  in  addition,  is  made  within  the  time 
limits  established  by  paragraph  (c)  of 
this  section. 

(c)  When  redetermination  shall  be 
made. 

(1)  Redetermination  (rf  eligibility  shall 
be  made  for  persons  whose  eligibility  is 
determined  on  an  indlvldrial  basis: 

(1)  When  required  on  the  basis  of  in¬ 
formation  the  agency  has  obtained  about 
anticipated  changes  in  the  individual's 
situation; 

(ii)  Promptly,  not  to  exceed  30  days, 
after  information  is  obtained  about 
changes  which  have  occurred  in  the  in¬ 
dividual’s  circumstances  that  may  make 
him  ineligible;  and 

(iii)  Periodically,  but  not  less  fre¬ 
quently  than  every  6  months  except  that 
for  individuals  whose  family  gross 
monthly  incrane  at  the  time  of  deter¬ 
mination  is  derived  exclusive  from  pen¬ 
sions,  or  social  security  benefits,  or  SSI, 
or  a  combination  thereof,  redetermina¬ 
tion  may  be  made  at  12-month  intervals. 

(2)  If  the  State  has  established  specific 
conditions  or  characteristics  as  a  condi¬ 
tion  precedent  to  the  receipt  of  a  service 
on  the  basis  of  group  eligibility  (and.  in 
accordance  with  §  228.60(g)  (2)  (iv)  (A), 
has  elicited  information  at  intake  that 
individuals  applying  for  the  service  meet 
the  conditions  or  have  the  characteristics 
for  membership  in  the  group),  it  shall, 
imless  the  characterlsUe  is  irreversible 
(such  as  being  above  a  certain  age),  re¬ 
determine  the  eligibility  of  these  individ¬ 
uals  as  follows: 

(i)  When  the  conditions  or  character¬ 
istics  established  by  the  State  are  apt  to 
change  in  regard  to  an  individual  (such 
as  place  of  residence,  marital  status,  chil¬ 
dren  living  in  the  hrane) ,  the  State  shall 
ascertain  not  less  frequently  than  every 
6  mraiths  whether  persons  receiving  the 
service  on  a  group  eligibility  basis  still 
meet  the  conditions  or  have  the  charac¬ 
teristics  which  made  them  members  of 
the  group;  or 

(ii)  VHien  the  conditions  or  charac¬ 
teristics  established  by  the  State  are  not 
apt  to  change  substantially  in  regard  to 
an  individual  (such  as  a  physical  dis¬ 
ability)  ,  the  State  shall  ascertain  not  less 
frequently  than  once  a  year  wheUier 
persons  receiving  the  service  on  a  group 
eligibility  basis  still  meet  the  conditions 
or  have  the  characteristics  which  made 
them  members  of  the  group. 

(iii)  The  State  shall  discontinue  pro¬ 
viding  the  service  on  the  basis  of  group 
eligibility  determination  by  the  end  of 
the  month  in  which  it  finds  persons  who 
no  longer  meet  the  conditions  or  have  the 
characteristics  required  for  group  mem¬ 
bership. 

(d)  Validation  of  “substantially  all” 
basis  for  establishing  a  group: 

(1)  Each  group  oi  persons  receiving 
a  service  on  the  basis  of  group  deter¬ 
mination  of  eligibility  shall  be  subject 
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to  a  validation  check  of  whether  at  least 
75  percent  of  those  receiving  the  service 
are  members  of  families  with  gross 
monthly  incomes  of  no  more  than  90 
percent  of  the  State’s  median  income, 
adjusted  for  family  size. 

<2)  States  shall  conduct  their  Initial 
validation  check  not  later  than  6  months 
after  they  have  started  providing  a  serv¬ 
ice  to  individuals  on  the  basis  of  group 
eligibility.  (If  a  State  claims  expendi¬ 
tures  for  services  on  a  group  determi¬ 
nation  of  eligibility  basis  retroactively, 
as  permitted  to  October  1,  1975,  the 
validation  shall  be  made  by  no  later 
than  March  31.  1977.) 

(3)  After  the  initial  validation.  States 
shall  thereafter  conduct  such  valida¬ 
tions  for  the  same  group  no  less  fre¬ 
quently  than  once  a  year. 

(4)  The  validations  may  be  conducted 
on  a  sample  basis.  States  shall  maintain 
a  record  of  how  the  test  was  conducted, 
and  dociunent  the  process  used  and  the 
findings. 

(5)  In  order  to  determine  whether  at 
least  75  percent  of  the  persons  who  re¬ 
ceive  a  particular  service  on  the  basis 
of  group  eligibility  are  in  families  with 
the  specified  income  level,  States  shall 
take  into  accoimt  the  findings  made  on 
members  of  the  group,  as  described  in 
the  services  plan. 

(6)  If  a  State  finds  that  less  than  75 
percent  of  the  persons  receiving  a  par¬ 
ticular  service  on  the  basis  of  group  eli¬ 
gibility  meet  the  si>ectfled  Income  stand¬ 
ard,  the  State  shall,  within  75  days 
following  such  a  finding; 

(i)  Discontinue  by  the  end  of  the 
month  in  which  the  75th  day  occurs, 
claiming  FPP  for  expenditures  Incurred 
for  the  service  provided  to  persons  in  that 
particular  group  whose  eligibility  has 
been  determined  on  a  group  basis: 

(ii)  Amend  the  State’s  services  plan 
to  either  delete  the  service,  or  to  pro¬ 
vide  a  new  basis  for  determination  of 
eligibility  to  continue  the  service. 

(lii)  If  the  State  decides  to  continue 
the  service,  FPP  is  available,  in  accord¬ 
ance  with  the  amended  services  plan, 
for  providing  the  service: 

(A)  On  the  basis  of  individual  eligibil¬ 
ity;  or 

(B)  On  the  basis  of  group  eligibility  if 
the  State  changes  the  conditions  or  char¬ 
acteristics  relative  to  the  group  and  has 
a  reasonable  basis  on  which  to  conclude 
that  with  such  modification,  at  least  75 
percent  of  the  individuals  served  would 
then  be  members  of  families  with  the 
specified  monthly  gross  income. 

(e)  Who  makes  the  determination.  De¬ 
terminations  of  eligibility  shall  be  made 
by  the  State  agency,  or,  pursuant  to  writ¬ 
ten  contract  in  accordance  with  Subpart 
G,  by  a  provider  of  services. 

(f)  Outside  contacts.  (1)  When  the 
provider  agency  determines  eligibility,  it 
shall  inform  the  apphcant  or  recipient 
that,  if  it  is  necessary  to  contact  outside 
sources  (including  employers)  and  the 
applicant  or  recipient  wishes  to  keep  the 
service  confidential,  he  is  entitled  to  re¬ 
quest  that  such  contacts  be  made  by  the 
State  agency;  and 


(2)  The  State  agency,  upon  notifica¬ 
tion  of  the  individual’s  request,  shall 
make  the  outside  contacts  and  relay  the 
Information  to  the  provider. 

(g)  State  monitoring  of  eligibility 
process.  Whether  the  determination  of 
eligibility  is  made  by  the  State  or  the 
provider,  the  State  shall  establish  and 
implement  a  continuing  monitoring 
procedure  to  test  the  ability  of  its 
method  (s)  for  determining  eli^bility  to 
correctly  make  those  determinations  and 
shall,  where  erroneous  determinations 
are  disclosed,  take  action  designed  to 
eliminate  such  errors.  A  monitoring  pro¬ 
cedure  imder  this  paragraph  may  include 
the  use  of  statistically  valid  samples. 
Periodic  reports  on  the  State  agency’s 
monitoring  procedures,  findings,  and  ac¬ 
tions  imder  this  paragraph  will  be  re¬ 
quired  pursuant  to  §  228.17(b) . 

§  228.62  Fees  for  services. 

(a)  Mandatory  fees.  FFP  is  available 
for  a  service  provided  to  an  individual 
whose  eligibility  is  based  on  income 
status  if  his  family’s  monthly  gross  in¬ 
come  exceeds  80  percent  of  the  median 
Income  of  a  family  of  four  in  the  State 
or  the  median  income  of  a  family  of  four 
in  all  States,  whichever  is  less,  and  does 
not  exceed  115  percent  of  the  median  in¬ 
come  of  a  family  of  four  in  the  State, 
adjusted  as  to  family  size,  only  if  a  fee  or 
other  charge,  based  on  a  fee  schedule  in 
accordance  with  paragraph  (c)  of  this 
section,  is  Imposed. 

(b)  Discretionary  fees.  (1)  A  State  may 
Impose  a  fee  or  other  charge  for  any 
service  to  any  individual  who  is  eligible 
for  ser/ices  based  on  Income  maintenance 
status,  or  is  eligible  based  on  income 
status  and  whose  family’s  month  gross 
Income  is  less  than  80  percent  of  the 
median  Income  of  a  family  of  four  in 
the  State,  adjusted  for  family  size,  or  the 
median  income  for  a  family  of  four  in  all 
States,  adjusted  for  family  size,  which¬ 
ever  Is  less,  but  only  if  the  fee  or  other 
charge  is  based  on  a  fee  schedule  in  ac¬ 
cordance  with  paragraph  (c)  of  this  sec¬ 
tion. 

12)  A  State  may  impose  a  fee  on  in¬ 
dividuals  who  are  provided  services 
without  r^rard  to  income  (family  plan¬ 
ning  services,  information  or  referral 
services,  or  services  to  prevent  or  remedy 
abuse,  neglect  or  exploitation  of  children 
and  adults) .  The  fee  shall  be  based  on  a 
fee  schedule  in  accordance  with  para¬ 
graph  (c)  of  this  section  and  be  de¬ 
scribed  in  the  State’s  services  plan  in 
accordance  with  §  228.24(c). 

(c)  Criteria  for  fees.  (1)  Fees  estab¬ 
lished  by  the  State  agency: 

(1)  May  be  different  for  different 
services; 

(ii)  May  be  different  for  different  geo¬ 
graphic  areas; 

(ill)  Shall  be  reasonably  related  to  the 
individual’s  income;  and 

(iv)  Shall  not  exceed  the  cost  of  the 
service  to  the  title  XX  agency. 

(2)  Where  several  services  are  pro¬ 
vided  concurrently  to  an  individual,  the 
total  fees  Imposed  shall  not  exceed  the 
amount  reasonably  related  to  his  income. 


(d)  Methods  of  collection.  The  State 
agency  shall: 

(1)  Establish  methods  for  the  collec¬ 
tion  of  any  fee  or  other  charge  imposed; 
and 

(2)  Maintain  evidence  of  a  reasonable 
effort  to  collect  such  fee  or  charge. 

(e)  Disposition  of  fees  collected.  Fees 
collected  from  service  recipients  may  not 
be  used  as  the  non-Federal  matching 
share.  However,  at  State  option,  fees 
may: 

(1)  If  provided  for  in  tiie  purchase  of 
service  agreement,  be  retained  by  the 
provider  and  used  to  expand  the  title 
XX  service  to  eligible  individuals  under 
that  contract;  or 

(2)  Be  used  to  reimburse  the  provider 
if  the  contract  so  specifies,  for  costs 
above  the  negotiated  rate  when  it  is  lower 
than  the  going  rate  in  the  community  for 
the  service.  Any  amount  remaining  after 
such  reimbursement  to  the  provider  for 
these  costs  shall  be  deducted  from  the 
amount  of  expenditures  for  which  FFP 
is  claimed;  or 

(3)  Be  deducted  from  service  expendi¬ 
tures  before  FFP  is  claimed. 

(4)  If  collected  by  the  State  in  direct 
delivery  of  a  service,  be  retained  by  the 
State  and  used  only  to  expand  the  serv¬ 
ice  to  eligible  Individuals. 

(f)  Under  this  provision,  FFP  is  not 
available  in  the  costs  of  any  service  when 
a  provider  imposes  a  fee  or  charge  other 
than  that  set  by  the  State  agency,  pur¬ 
suant  to  the  purchase  of  service  agree¬ 
ment  under  5  228.70(a)(7),  described  in 
the  State’s  services  plan  pursuant  to 
§  228.24  (c)  and  (d),  and  formulated  in 
accordance  with  paragraph  (c)  of  this 
section. 

§  228.63  Family  planning  serv  ices. 

(a)  FFP  is  avail^le  in  the  cost  of 
family  planning^  services  provided  with¬ 
out  regard  to  income. 

(b)  For  purposes  of  this  part,  family 
planning  services  means  counseling,  edu¬ 
cational  and  medical  services  (including 
diagnosis,  treatment  and  continuing  su¬ 
pervision,  necessary  laboratory  examina¬ 
tions  and  tests,  drugs,  supplies,  devices 
and  related  counseling  furnished,  pre¬ 
scribed  by,  or  under  the  supervision  of,  a 
physician)  to  enable  individuals  (in¬ 
cluding  minors)  voluntarily  to  limit  their 
family  size,  to  space  their  children,  or  to 
correct  infertility. 

(c)  Where  a  State  authorizes  steriliza¬ 
tion  as  a  family  planning  service,  it  must 
comply  with  the  provisions  of  45  CFR 
205.35. 

§  228.64  Information  and  referral  serv¬ 
ices. 

FFP  is  available:  (a)  Only  for  infor¬ 
mation  about  services  rtrovlded  under 
title  XX  and  related  service  programs, 
brief  assessment  (but  not  diagnosis  and 
evaluation)  to  facilitate  appropriate  re¬ 
ferral,  and  referral  to  and  follow-up 
with  those  community  resources  which 
provide  or  make  available  such  services; 
and  (b)  Only  when  provided  by  an 
agency  that  has  information  and  referral 
as  a  specific  recognized  function  and  that 
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has  a  staff  with  identifiable  tasks  relating 
to  information  and  referral. 

§  228.65  Services  directed  at  the  goal  of 
preventing  or  remedying  neglect, 
abuse,  or  exploitation  of  chikirm  or 
adults  unable  to  protect  their  own 
interests. 

(a)  FFP  is  available  without  regard  to 
income  for  services  directed  at  the  goal 
of  preventing  or  remedying  neglect, 
abuse  or  exploitation  of  children  and 
adults  imable  to  protect  their  own  inter¬ 
ests.  only  as  follows: 

(1)  With  respect  to  children,  only 
when  provided  to  or  in  behalf  of  an  indi¬ 
vidual  under  the  age  of  18  who  is  harmed 
or  threatened  with  harm  through  non¬ 
accidental  physical  or  mental  Injury,  sex¬ 
ual  abuse  (as  defined  by  State  law) ;  or 
negligent  treatment  or  maltreatment,  in¬ 
cluding  the  lailure  to  provide  adequate 
food,  clothing,  or  shelter.  For  purposes 
of  this  section,  runaways  are  presumed  to 
be  harmed  or  threatened  with  harm  by 
virtue  of  their  status, 

(2)  With  respect  to  adults,  only,  when 
provided  with  respect  to  individu^  18 
years  of  age  or  older  unable  to  protect 
their  own  Interests,  harmed  or  threat¬ 
ened  with  harm  through  action  or  in¬ 
action  by  another  individual  or  through 
their  own  actions  due  to  ignorance,  in¬ 
competence  or  poor  health;  resulting  in 
physical  (»:  mental  injury,  neglect  or 
maltreatment,  f  ailiue  to  receive  adequate 
food,  shelter,  or  clothing,  deprivation  of 
entitlements  due  them,  or  wasting  of 
their  resources. 

(3)  In  each  case,  the  State  agency 
shall  document  the  circumstances  which 
lead  it  to  believe  that  the  individual  is 
subject  to,  or  at  risk  of,  abuse,  neglect  or 
exploitation. 

(4)  No  later  than  six  months  after  the 
case  has  been  opened,  the  State  agency 
shall  redocument  and  evaluate  the  cir¬ 
cumstances  then  existing  with  respect  to 
abuse,  neglect  or  exploitation  for  the 
purpose  (ff  ascertaining  if  the  individual 
still  meets  the  conditions  for  services 
without  regard  to  income.  Such  redocu¬ 
mentation  and  evaluation  of  the  circum¬ 
stances  shall  take  place  thereafter  no  less 
frequently  than  at  six-month  intervals 
if  the  case  remains  open. 

(b)  Except, in  the  case  of  runaways,  no 
individual  shall  be  deemed  to  meet  the 
conditions  specified  in  paragraph  (a) 

(1)  or  (2)  of  this  section  merely  because 
he  belongs  to  a  particular  class  (e.g., 
mentally  retarded,  aged,  juvenile  delin¬ 
quents)  ;  each  person  shall  be  individu¬ 
ally  determined  to  meet  the  specified 
criteria. 

(c)  States  may  include  in  their  services 
plan,  subject  to  the  limitations  of  Sub- 
parf  D,  any  appropriate  service  whlc4 
they  plan  to  provide  to  prevent  or  remedy 
abuse,  neglect  or  exploitation  of  children 
or  adults  as  set  forth  in  this  section. 

§  228.66  Monthly  gross  income. 

(a)  Monthly  gross  income  means  the 
monthly  sum  of  income  received  by  an 
individual  frcnn  the  following  sources 
that  are  identified  by  the  UJS.  Census 
Bureau  in  computing  the  median  income: 


(1)  Money,  toages  or  salary — i.e.,  ttrfal 
money  earnings  received  for  work:  per¬ 
formed  as  an  employee,  including  wages, 
salary.  Armed  Forces  pay,  commissions, 
tips,  piece-rate  payments,  and  cash  bo¬ 
nuses  eame«.'.  before  deductions  are  made 
for  taxes,  bonds,  pensions,  union  dues, 
and  similar  purposes. 

(2)  Net  income  from  nonfarm  self- 
employment — Le.,  gross  receipts  minus 
expenses  frcun  one’s  own  business,  pro¬ 
fessional  enterprise,  or  partnership. 
Gross  receipts  Include  the  value  ot  all 
goods  sold  and  services  rendered.  Ex¬ 
penses  include  costs  of  goods  purchased, 
rent,  heat,  light,  power,  depreciation 
charges,  wages  and  salaries  p^d.  busi¬ 
ness  taxes  (not  personal  income  taxes), 
and  similar  costs.  The  value  of  salable 
merchandise  consxuned  by  the  proprie¬ 
tors  of  retail  stores  is  not  included  as  part 
of  net  income. 

(3)  Net  income  from  farm  self-em¬ 
ployment — i.e.,  gross  receipts  minus  op¬ 
erating  expenses  from  the  operation  of 
a  farm  by  a  person  on  his  own  account, 
as  an  owner,  renter,  or  sharecropper. 
Gross  receipts  include  the  value  of  all 
products  sold,  government  cr<H>  loans, 
money  received  from  the  rental  <rf  farm 
equipment  to  others,  and  incidental  re¬ 
ceipts  frcrni  the  sale  of  wood,  sand,  gravel, 
and  similar  items.  Operating  expenses 
include  cost  of  feed,  fertilizer,  seed,  and 
other  farming  supplies,  cash  wages  paid 
to  farmhands,  depreciation  charges,  cash 
rent,  interest  on  farm  mortgages,  farm 
building  repairs,  farm  taxes  (not  State 
and  Federal  inccnne  taxes),  and  similar 
expenses.  The  value  of  fuel,  food,  or  other 
farm  products  used  for  family  living  is 
not  included  as  part  of  net  income. 

(4)  SocUa  Security  includes  Social 
Security  pensions  and  survivors’  benefits, 
and  permanent  disability  insurance  pay¬ 
ments  made  by  the  Social  Security  Ad¬ 
ministration  prior  to  deductions  for  med¬ 
ical  Insurance  and  railroad  retirement 
insurance  checks  from  the  U.S.  Govern¬ 
ment. 

(5)  Dividends,  interest  (on  savings  or 
bonds) ,  income  from  estates  or  trusts, 
net  rental  income  or  royalties  Include 
dividends  from  stockholdings  or  mem¬ 
bership  in  associations,  interest  on  sav¬ 
ings  or  bonds,  periodic  receipts  from  es¬ 
tates  or  trust  funds,  net  income  from 
rental  of  a  house,  store,  or  other  property 
to  others,  receipts  from  boarders  or  lodg¬ 
ers,  and  net  royalties. 

(6)  Public  assistance  or  welfare  pay¬ 
ments  include  public  assistance  pa3mients 
such  as  AFDC,  SSI,  State  Supplanental 
Pa3anents,  and  general  assistance. 

(7)  Pensions  and  annuities  include 
pensions  or  retirement  benefits  paid  to  a 
retired  person  or  his  survivors  by  a  for¬ 
mer  employer  or  by  a  union,  either  di¬ 
rectly  or  through  an  Insurance  company; 
periodic  receipts  from  annuities  or  in¬ 
surance. 

(8)  Unemployment  compensation 
means  compensaticm  received  frwn  gov¬ 
ernment  unemployment  insurance  agen¬ 
cies  or  private  companies  during  periods 

unemployment  and  any  strike  benefits 
received  from  imion  funds. 
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(9)  Worker’s  compensation  means 
compensation  received  periodically  from 
private  or  public  insurance  ccxnpanles 
tor  Injuries  Incurred  at  work.  ’The  cost 
of  this  Insurance  must  have  been  paid  by 
the  employer  and  not  by  the  person. 

(10)  Alimony. 

(11)  Child  support. 

(12)  Veterans’  pensions  means  money 
paid  periodically  by  the  Veterans’  Ad¬ 
ministration  to  disabled  members  of  the 
Armed  Forces  or  to  survivors  at  deceased 
veterans,  subsistence  allowances  paid  to 
veterans  for  education  and  on-the-job 
training,  as  well  sis  so-called  "refunds” 
psiid  to  ex-servicemen  as  GI  insurance 
premiums. 

(b)  Exclusions  from  monthly  gross 
income.  Excluded  from  computation  of 
monthly  gross  income  are  the  following ; 

(1)  Per  capita  pa3nnents  to  or  fimds 
held  in  trust  few*  any  individual  in  sat- 
Isfsiction  of  a  judgment  of  the  Indian 
Cfiaims  Ctanmission  or  the  Court  of 
Claims; 

(2)  Payments  made  pursuant  to  the 
Alaska  Native  Claims  Settlement  Act  to 
the  extent  such  payments  are  exempt 
from  taxation  under  section  21(a)  of  the 
Act; 

(3)  Money  received  from  sale  of  prop¬ 
erty,  such  SIS  stocks,  bemds,  a  house,  or 
a  car  (unless  the  person  was  engaged  in 
the  business  of  selling  such  pn^rty  in 
which  case  the  net  proceeds  would  be 
counted  as  income  from  self  employ¬ 
ment)  ; 

(4)  Withdrawals  of  bank  deposits; 

(5)  Money  borrowed; 

(6)  Tax  refunds; 

(7)  Gifts; 

(8)  Lump  sum  inheritances  or  insur¬ 
ance  payments; 

(9)  Capital  gains; 

(10)  ’The  value  of  the  coupon  allot¬ 
ment  imder  the  Food  Stamp  Act  oi  1964, 
as  amended,  in  excess  of  the  amoimt 
paid  for  the  couiJons; 

(11)  The  value  of  USDA  donated 
fo(xls; 

(12)  The  value  of  su];H>lemental  food 
assistance  under  the  CThlld  Nutrition  Act 
ot  1966  and  the  special  food  service  pro¬ 
gram  for  children  under  the  National 
School  Limch  Act,  as  amended; 

(13)  Any  payment  received  under  the 
Uniform  Relocation  Assistance  and  Real 
Pn^rty  Acquisition  Policies  Act  of  1970; 

(14)  Earnings  of  a  child  under  14  years 

of  age  (no  Inquiry  shall  be  made) ;  4 

(15)  Loans  and  grants,  such  as  schol¬ 
arships,  obtained  and  used  under  condi¬ 
tions  that  preclude  their  use  for  current 
living  costs; 

(16)  Any  grant  or  loan  to  any  under¬ 
graduate  student  for  educational  piu*- 
poses  made  or  insiu'ed  imder  any  pro¬ 
gram  administered  by  the  Commissioner 
of  Education  under  the  Higher  Education 
Act;  and 

(17)  Home  produce  utilized  for  house¬ 
hold  consumption. 
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Subpart  G — Purchase  of  Service 
§  228.70  Procurement  standards. 

PPP  is  available  in  the  costs  of  pur-_ 
chased  services  only  if  they  are  secured' 
in  accordance  with  relevant  provisions 
of  Subpart  P  of  45  CFR  74,  and  the 
requirements  of  this  Subpart. 

(a)  Written  contracts.  The  State 
agency  executes  a  written  contract  In 
accordance  with  requirements  under  this 
Part  and  45  CFR  74.159  with  the  agency, 
individual,  or  organization  from  which 
services  are  purchased.  In  addition  to 
the  applicable  requirements  of  §  74.159, 
the  contract  shall: 

(1)  Include  all  terms  of  the  contract 
in  one  instrument,  be  dated,  and  be  exe¬ 
cuted  by  authorized  representatives  of 
all  parties  to  the  contract  prior  to  the 
date  of  implementation; 

(2)  Have  a  definite  beginning  and  end¬ 
ing  date  for  provision  of  services; 

(3)  Contain  a  detailed  description  of 
the  services  to  be  provided  and  of  the 
methods.  Including  subcontracting,  to  be 
used  by  the  provider  in  carrying  out  its 
obligations  imder  the  contract; 

(4)  If  eligibility  determinations  are  to 
be  made  by  the  provider,  contain  a  state¬ 
ment  to  that  effect  and  criteria  in  accord¬ 
ance  with  Subpart  F  which  shall  be  used 
by  the  provider  for  such  determinations; 
and  specify  that  the  provider  will  inform 
individuals  of  their  right  to  fair  hearings 
in  accordance  with  §  228.14; 

.  (5)  Provide  for  a  stated  number  of 
units  of  service  at  a  specific  dollar  rate, 
or  for  a  specific  dollar  amoimt,  or  for 
costs  to  be  determined  in  accordance  with 
acceptable  cost  allocation  methods; 

(6)  Specify  the  method  and  source  of 
payment  to  the  provider,  including  col¬ 
lection  and  disposition  of  fees,  if  appli¬ 
cable; 

(7)  Specify  that  no  fees  shall  be  im¬ 
posed  by  the  provider  other  than  those 
set  by  the  State  in  accordance  with 
§  228.62  and  described  in  the  services 
plan; 

(8)  Include  a  statement  that  the  pro¬ 
vider  meets  applicable  State  or  Federal 
standards  as  specified  in  this  part; 

(9)  Specify  the  locations  of  facilities 
to  be  used  in  providing  services; 

(10)  Provide  that  the  provider  will 
comply  with  the  requirements  of  the 
Civil  Rights  Act  of  1964,  and  for  safe¬ 
guarding  information  in  accordance  with 
§  228.10; 

(11)  Provide  that  any  subcontracts 
permitted  by  the  contract  shall  be  sub¬ 
ject  to  the  requirements  of  this  Part; 
and  that  the  provider  is  responsible  for 
the  performance  of  any  subcontractor; 

(12)  Specify  requirements  for  fiscal 
and  program  responsibility,  billing,  rec¬ 
ords,  controls,  reports,  and  monitoring 
procedures;  and 

(13)  Provide  for  access  to  financial  and 
other  records  pertaining  to  the  program 
by  State  and  Federal  ofScials. 

(b)  The  requirements  of  this  section 
may  be  satisfi^  by  a  simple  printed  con¬ 
tract  form  so  long  as  all  items  described 
in  paragraph  (a)  of  this  section  are  con¬ 
tained  therein. 

(c)  The  provisions  of  this  section  do 
not  apply  when  services  are  obtained 
directly  by  the  recipient  and  payment  is 
made  to  him.  (See  S  228.47.) 


(d)  A  written  contract  is  not  required 
for  purchase  of  services  from  an  indi¬ 
vidual  provider  who  has  no  direct  service 
employees  or  subcontractors  provided: 

(1)  The  State’s  statute  of  frauds  does 
not  preclude  the  agency  frcwn  enforcing 
its  unwritten  contract  with  the  provider; 
and 

(2)  The  State  agency  maintains  doc¬ 
umentation  of  the  terms  of  the  unwritten 
contract  negotiated  with  the  Individual 
provider,  including  all  applicable  items 
specified  in  paragraph  (a)  of  this  section. 

§  228.71  Rates  of  payment. 

(a)  FFP  is  available  for  expenditures 
for  services  only  where  the  rates  of  pay¬ 
ment  for  services  do  not  exceed  the 
amounts  reasonable  and  necessary  to  as¬ 
sure  the  quality  of  service.  (See  §  228.62 

(e)  for  disposition  of  fees.)  Where  serv¬ 
ices  are  purchased  from  other  public 
agencies,  rates  shall  be  established  in  ac¬ 
cordance  with  cost  principles  of  Apc>endix 
C  of  45  CFR  Part  74  and  such  cost  ere 
reasonably  assignable  to  such  services. 
Where  services  are  purchased  from  pri¬ 
vate  agencies,  rates  may  be  established 
on  the  basis  of  negotiation,  utilizing  any 
reasonable  methods  for  establishing  com¬ 
petitive  rates,  including  the  Principles  for 
Determining  Costs  suggested  in  Ai^)«idix 
F  of  45  CFR  Part  74.  The  State  agency 
shall  maintain  and  make  available  for 
Federal  review  records  which  describe 
and  support  the  rates  of  payment  and 
the  methods  used  to  establish  and  main¬ 
tain  such  rates. 

(b)  Public  Health  Service  grant  fimds 
from  programs  specified  In  42  C7FR  Part 
50  of  the  Health  Services  Funding  regu¬ 
lation  (as  well  as  any  matching  funds 
required  to  earn  those  grant  funds) 
which  have  been  made  available  imder  a 
grant  to  a  health  service  project,  if  not 
required  to  be  used  to  finance  cost  of 
services  to  individuals  eligible  for  serv¬ 
ices  imder  title  XX,  shall  not  be  deemed 
by  the  State  agency  to  be  available  to 
reduce  the  costs  otherwise  subject  to 
reimbursement  under  title  XX.  This  pre¬ 
cludes  double  Federal  payment  for  the 
same  individuals. 

Subpart  H — ^Training  and  Retraining 
§  228.80  Conditions  for  FFP. 

FFP'  is  available  in  expenditures  for 
personnel  training  and  retraining  that  is 
directly  related  to  the  services  program 
if  the  State  meets  all  requirements  of 
this  Subpart.  The  training  may  include 
in-service  training,  and  short  and  long¬ 
term  training  at  educational  institu¬ 
tions.  FFP  in  such  training  expenditures 
may  be  claimed  inside  or  outside  the 
State’s  allotment  for  services  and  is 
available  at  the  75  percent  rate.  FFP 
shall  be  available  for  training  expendi¬ 
tures  no  earlier  than  the  date  on  which 
PFP  is  available  for  the  provision  of 
services  under  the  final  services  plan  in 
accordance  with  §  228.20. 

§  228.81  Who  may  be  trained. 

FFP  is  available  for  training  only  the 
following  individuals: 

(a)  State  agency  staff  employed  in 
all  classes  of  positions  which  directly  re¬ 


late  to  the  operation  of  the  ’Title  XX 
program; 

(b)  Volunteers  attached  to  the  State 
agency  and  supervised  by  It  in  relation 
to  duties  directly  related  to  the  program; 

(c)  Service  delivery  personnel  em¬ 
ployed  by  providers  (and  In  Instances 
where  the  provider  agency  also  deter¬ 
mines  eligibility  for  service,  eligibility  de¬ 
termination  persotmel  employed  by  pro¬ 
viders)  only  when: 

(1)  A  purchase  of  service  contract  or 
a  purchase  of  service  and  eligibility  de¬ 
termination  contract,  is  in  effect  in  ac¬ 
cordance  with  Subpait  G; 

(2)  The  training  provided  is  directly 
related  to  the  provision  of  services,  or  the 
determination  of  eligibility  under  the 
contract;  and 

(3)  The  provider  personnel,  during  or 
immediately  following  the  training  pe¬ 
riod,  participate  in  the  provision  of  serv¬ 
ices  or  the  determination  of  eligibility 
under  the  contract  for  a  period  of  time 
at  least  equal  to  the  period  of  time  for 
which  training  was  provided; 

(d)  Persons  preparing  for  employ- 
ment^n  the  State  agency  in  all  classes  of 
positions  which  directly  relate  to  op¬ 
eration  of  the  title  XX  program; 

(e)  Individual  providers  who  are  cur¬ 
rently  under  contract  pursuant  to  Sub¬ 
part  O  including,  but  not  limited  to: 

(1)  Poster  family  caregivers  who  need 
training  to  enable  them  to  provide  spe¬ 
cial  services  (as  specified  in  §  228.45)  to 
eligible  Individuals  living  in  the  hcmie,  or 
to  prepare  them  to  receive  eligible  indi¬ 
viduals  who  need  such  services  if  the 
home  is  used  within  the  period  covered 
by  the  contract,  or 

(2)  Family  or  in-home  day  care 
givers  to  enable  them  to  provide  services 
to  eligible  individuals  already  in  their 
care  or  to  prepare  them  to  receive  eligible 
individuals  who  need  such  services,  if  the 
home  is  used  within  the  period  covered 
by  the  contract; 

(f)  Individuals  who  provide  services 
paid  for  by  the  recipient,  as  provided  in 
§  228.47,  if  training  is  directly  related  to 
such  service,  and 

(g)  Foster  family  caregivers  whose 
homes  provide  a  resource  to  the  title  XX 
agency  in  canning  out  its  directly  op¬ 
erated  foster  care  services  program  for 
eligible  children  and  adults. 

§  228.82  Grants  to  educational  institu¬ 
tions. 

(a)  FPP  is  available  in  payments  for 
training  furnished  under  grants  to  edu¬ 
cational  institutions,  if  all  conditions 
specified  in  this  section  are  met; 

(1)  Grants  are  made;  (i)  For  the  pur¬ 
pose  of  developing,  expanding,  or  im¬ 
proving  training  for  employees  of  the 
State  agency  and  of  providers,  or  persons 
preparing  for  employment  with  the  State 
agency;  (li)  For  an  educational  program 
(curriculum  development,  classroom  in¬ 
struction,  and  related  field  instruction) 
that  Is  directly  related  to  the  title  XX 
program  and  provision  of  services;  and 
(iii)  For  not  more  than  three  years,  re¬ 
newable  subject  to  the  provisions  of  para¬ 
graph  (b)  of  this  section ; 

(2)  Grants  are  available  only  to  post 
secondary,  undergraduate  and  graduate 
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educational  institutions  and  programs 
that  have  been  accredited  by  the  appro¬ 
priate  institutional  accrediting  body 
recognized  by  the  U^.  Commissioner  of 
Education.  A  specialized  program  for 
which  there  Is  a  specialized  accrediting 
body  shall  be  accredited  by,  have  pre- 
accreditation  status  from,  or  have  ap¬ 
plied  for.  accreditation  by  such  body,  (45 
CFR  Part  149  specifies  the  criteria  and 
procedures  for  obtaining  recognition  as 
an  accrediting  agency  or  association. 
Lists  of  currently  recognized  accrediting 
bodies  are  published  in  the  Federal  Reg¬ 
ister  perlcxiically.  See  also  "Nationally 
Recog^ed  Accrediting  Agencies  and  As¬ 
sociations"  dated  June,  1975  and  pub¬ 
lished  by  the  Office  of  Education) . 

(3)  The  State  agency  has  written  poli¬ 
cies  establishing  conditions  and  proce¬ 
dures  for  such  grants;  and 

(4)  Each  grant  specifies  objectives  in 
terms  of  how  the  educational  program  is 
related  to  the  title  XX  services  program 
and  how  it  is  designed  to  meet  the  State 
agency’s  manpower  needs. 

(b)  An  evaluation  of  the  educational 
program  funded  by  each  grant  is  made 
no  later  than  the  close  of  the  second  year 
of  the  grant.  The  evaluation  shall  be  con¬ 
ducted  by  a  panel  consisting  of  repre¬ 
sentatives  from  the  educational  institu¬ 
tion.  the  State  agency,  and  the  SRS  Re- 
glonsJ  Office  to  determine  whether  the 
conditions  and  objectives  specified  in  the 
grant  are  being  met. 

(c)  If  a  majority  of  the  panel  members 
finds  that  the  educational  programs  are 
failing  to  meet  such  conditions  and 
objectives,  payment  shall  be  terminated 
no  later  than  the  close  of  the  second  year 
of  the  grant. 

§  228.83  Financial  assistance  to  trainees. 

(a)  FFP  is  available  for  expenditures 
In  the  costs  of  training  persons  specified 
In  §  228.81.  If  the  following  conditions 
are  met,  and  within  the  specified  limita¬ 
tions: 

(1)  State  agency  employees  and  service 
delivery  personnel  and  eligibility  workers 
of  provider  agencies  who  are  in  attend¬ 
ance  full-time  at  training  programs  for 
8  consecutive  workweeks  or  longer  have 
a  legally  binding  commitment  to  con¬ 
tinue  to  work  in  the  State  or  provider 
agency  for  a  period  of  time  at  least  equal 
to  the  period  for  which  financial  assist¬ 
ance  is  granted. 

(2)  Persons  preparing  for  employment 
in  the  State  agency  are: 

(1)  Selected  by  the  State  agency  and. 
accepted  by  the  school; 

(li)  Pursuing  educational  programs 
approved  by  the  agency;  and 

(iii)  Legally  committed  to  work  for 
the  State  agency  for  a  period  of  time 
at  least  equal  to  the  period  for  which  fi¬ 
nancial  assistance  is  granted  if  employ¬ 
ment  is  offered  within  6  months  after 
training  is  completed.  If  not  employed 
by  the  State  agency,  such  persons  shall 
keep  the  agency  informed  of  their  em¬ 
ployment  status  for  one  year. 

(b)  State  agency  responsibilities.  The 
State  agency  shall : 

(1)  Offer  employment  to  the  Individual 
preparing  for  employment  in  the  State 
agency  during  the  6  months  following 
completion  of  the  training,  luiless  pre¬ 


cluded  by  Merit  Syston  requirements, 
legislative  cuts,  position  freezes,  or  other 
circumstances  beyond  the  ageaocsr's  con¬ 
trol;  and 

(2)  Evaluate  the  training  programs. 

(c)  Any  recoupment  of  fxmds  by  the 
State  from  trainees  failing  to  fulfill  their 
commitment  under  this  section  shall  be 
treated  as  a  refund  and  deducted  from 
total  training  costs  for  the  purpose  of 
determining  net  costs  for  PPP. 

§  228.84  Activities  and  costs  niatchable 
as  training  expenditures. 

Costs  matchable  as  training  expendi¬ 
tures  include: 

(a)  State  agency  employees.  (1)  For 
State  agency  employees  in  full-time 
training  programs  of  eight  consecutive 
work  weeks  or  Icmger  (with  no  assigned 
agency  duties) ;  salaries  (including  fringe 
benefits),  or  stipends,  dependency  allow¬ 
ances,  travel,  and  education  costs  (that 
is,  tuition,  IxMks.  and  supplies) ; 

(2)  For  State  agency  employees  in 
full-time  training  programs  of  less  than 
eight  consecutive  work  weeks:  per  diem, 
travel  and  education  costs; 

(3)  For  State  agency  employees  in 
part-time  training  programs  (part  of 
work  week,  evenings,  mornings) :  Educa¬ 
tion  costs. 

(b)  State  agency  staff  development 
personnel.  For  State  agency  staff  devel¬ 
opment  personnel  (including  support 
staff) ,  asigned  full  time  to  training 
functions  with  respect  to  State  agency 
or  provider  agency  staff :  salaries,  fringe 
benefits,  travel  and  per  diem.  (Costs  of 
staff  spending  less  than  full  time  on 
training  for  the  title  XX  program,  in¬ 
cluding  costs  of  other  State  agency  staff 
under  the  supervision  of  the  State  agency 
Director  of  Staff  Development,  must  be 
allocated  according  to  the  time  actually 
spent  on  such  training.) 

(c)  State  agency  training  activities. 
(1)  For  experts  outside  the  State  agency 
engaged  to  develop  or  conduct  special 
programs:  salary,  fringe  benefits,  travel 
and  per  diem; 

(2)  For  State  agency  training  activities 
directly  related  to  the  title  XX  program: 
cost  of  use  of  space,  postage,  teaching 
supplies,  and  purchase  or  development  of 
teaching  materials  and  equipment — for 
example,  books  and  audio-visual  aids. 

(d)  Persons  preparing  for  employment. 
For  persons  preparing  for  employment 
with  the  State  agency:  stipends,  travel, 
and  education  costs. 

(e)  Provider  agency  personnel.  FFP  is 
available  in  the  following  costs  of  train¬ 
ing  provider  agency  personnel  as  training 
costs,  provided  there  is  a  contract  with 
the  State  agency  which  includes  such 
training:  such  costs  are  not  included  in 
the  cost  of  services  purchased  from  the 
provider  agency;  and  such  costs  are 
reasonably  assignable  to  title  XX  train¬ 
ing: 

(1)  For  provider  agency  employees  in 
full-time  training  programs  of  8  con¬ 
secutive  work  weeks  or  longer  (with  no 
assigned  provider  agency  duties) :  travel 
and  education  costs; 

(2)  For  provider  agency  employees  in 
full-time  training  programs  of  less  than 
8  consecutive  work  weeks:  per  diem, 
travel,  and  education  costs; 


(3)  For  provider  agency  employees  on 
part-time  educatlcmal  leave:  education 
costs; 

(f)  Provider  agency  staff  development 
personnel.  For  provider  agency  staff  de- 
vdopment  perscxmel  (Including  support 
staff)  engaged  in  providing  tralni^  to 
State  title  XX  agency  staff  or  provider 
agency  staff  eligible  for  training  under 
§  228.81  salaries  and  fringe  benefits, 
travel  and  per  diem. 

(g)  Provider  agency  training  activities. 
(1)  For  experts  outside  the  provider 
agency  engaged  to  develop  or  conduct 
special  programs:  salary,  fringe  benefits, 
travel  and  per  diem. 

(2)  For  provider  agency  training  ac¬ 
tivities  directly  related  to  the  title  XX 
program:  cost  of  teaching  supplies  and 
purchase  or  developmmt  of  teaching 
materials  and  equlpmoit — for  example, 
books  and  audio-visual  aids. 

(h)  Individual  providers.  For  individ¬ 
ual  providers  and  foster  parents  in  part- 
time  training:  travel  and  education 
costs. 

(i)  Payments  to  educational  institu¬ 
tions.  Under  conditions  specified  in 
9  228.82,  for  curriculum  development, 
classroom  and  field  instruction:  s^arles, 
fringe  benefits  and  travel  of  instructors; 
clerical  assistance;  teaching  materials 
and  equipment — for  example,  books  and 
audio-visual  aids. 

§  228.85  Activities  and  costs  not  match- 
able  as  training  expenditures. 

FFP  is  not  available  for  the  following 
as  expenditures  outside  the  State’s  allot¬ 
ment  for  social  services.  Such  expendi¬ 
tures  are  matchable  as  administrative 
costs  (not  training  expenses)  under  the 
State’s  allotment  for  services. 

(a)  Salaries  of  newly-employed  work¬ 
ers  in  the  State  agency  or  a  provider 
agency  while  they  are  in  orientation; 

(b)  Salaries  of  State  agency  employees 
who  attend  training  programs  less  than 
full-time  for  a  period  of  less  than  eight 
consecutive  work  weeks: 

(c)  Salaries  of  supervisors  (day-^- 
day  supervision  of  st^  is  not  a  training 
activity) ; 

d)  Mtendance  at  meetings  or  con¬ 
ferences  of  professional  organizations; 
and 

(e)  Employment  of  students  on  a  tem¬ 
porary  basis,  such  as  in  the  summertime. 
§  228.86  [Reserved] 

Subpart  I — General  Provisions 

44.  Section  228.90  is  revised  to  read  as 
follows: 

§  228.90  Expenditures  for  which  Fed¬ 
eral  financial  participation  is  avail¬ 
able. 

(a)  Federal  financial  participation  is 
available  only  for  expenditures  which 
are  identified  and  allocated  in  accord¬ 
ance  with  grant  administration  require¬ 
ments  set  forth  in  45  CFR  Part  74,  and, 
where  appropriate,  with  the  cost  alloca¬ 
tion  provisions  of  45  (JFR  205.150. 

(b)  Under  this  Part,  expenditures  for 
the  following  are  consider^  appropriate 
for  the  effective  and  efficient  adminis¬ 
tration  of  the  program: 

(1)  Salary,  fringe  benefits  and  travel 
costs  of  staff  engaged  in  carrying  out 
service  work  or  service  related  work; 
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(2)  Costs  or  rdated  expenses,  such  as 
equipment,  furniture,  supplies,  c(Mnmunl- 
catlons,  and  ofiOce  space;  transportation 
(such  as  tokens  or  tickets) ;  and  medical 
examinations,  when  necessary  for  the 
development  of  a  services  plan  or  when 
precedent  to  obtaining  a  service  for  an 
individual,  provided  such  medical  exam¬ 
ination  is  not  available  to  the  individual 
under  title  XV 111  or  title  XIX  of  the 
Act. 

(3)  Costs  of  State  agency  advisory 
committees  on  services,  including  ex¬ 
penses  of  members  in  attending  meetings, 
supportive  staff,  and  other  technical 
assistance; 

(4)  Costs  of  agency  staff  attendance  at 
meetings  pertinent  to  the  development  or 
implementation  of  Federal  and  State 
service  policies  and  programs; 

(5)  Cost  to  the  agency  for  the  tise  of 
volunteers  in  the  program; 

(6)  Costs  of  operation  of  agency  facil¬ 
ities  used  solely  for  the  provision  of  serv¬ 
ices,  except  that  appropriate  distribution 
of  costs  is  necessary  when  other  agencies 
also  use  such  facilities  in  carrj’ing  out 
their  fimctions; 

(7)  Costs  of  administrative  support 
activities  furnished  by  other  public 
agencies,  private  organizations,  or  in¬ 
dividuals,  or  other  units  within  the  State 
agency  which  are  properly  cost  allocated: 

(8)  Costs  of  technical  assistance,  data 
collection,  surveys  and  studies  performed 
by  other  public  agencies,  private  orga¬ 
nizations  or  individuals  to  assist  the 
State  agency  in  developing,  planning, 
monitoring,  and  evaluating  the  services 
program;  and 

(9)  Costs  of  public  liability  and  other 
insurance  protection. 

44.  Section  228.91  is  revised  to  read  as 
follows: 

§  228.91  Expenditures  for  which  Fed¬ 
eral  financial  participation  is  not 
available. 

(a)  Federal  financial  participation  is 
not  available  under  this  part  in  exF>endi- 
tures  for: 

<1)  Carrying  out  any  maintenance  as¬ 
sistance  payments  functions  or  any  other 
functions  or  activities  which  are  not  re¬ 
lated  to  services  under  this  Part; 

(2)  The  purchase,  construction,  or 
major  modification  of  any  land,  building 
or  other  facility,  or  fixed  equipment. 
However,  FFP  is  available  in  the  cost  of 
using  buildings,  capital  improvements, 
and  equipment,  in  accordance  with  45 
CFR  74,  Appendix  C,  Part  H,  B.  11. 

(3)  Housing  costs  for  families  and  in¬ 
dividuals  including  rent,  deposits,  pur¬ 
chase,  construction,  major  renovation  or 
repair; 

(4)  Cioods  or  services  provided  in-kind 
by  a  private  organization  or  individual; 
and 

(5)  Sabbatical  leave. 

Subpart  J — Grants  to  Child  Day  Care 

Providers  to  Employ  Welfare  Recipients 

§  228.100  Definitions. 

For  purposes  of  this  Subpart: 

(a)  A  “qualified”  child  day  care  pro¬ 
vider  is  one  in  whose  facility  at  least  20 
percent  of  the  total  number  of  children 
regularly  served  are  partly  or  totally 
funded  under  title  XX. 


(b)  An  “eligible”  welfare  recipient  is, 
as  defined  in  section  50B(g)  of  the  Inter¬ 
nal  Revenue  Code  of  1954,  one  who  meets 
all  the  following  requirements: 

(1)  Has  been  certified  by  the  State  or 
local  welfare  department  as  being  eligible 
for  financial  assistance  for  aid  to  families 
with  dependent  children  (AFDC)  and  as 
having  continuously  received  AFDC  dur¬ 
ing  the  90 -day  period  which  immediately 
precedes  the  date  on  which  the  employee 
is  hired; 

(2)  Has  been  a  full-time  employee  of 
the  provider  for  a  period  in  excess  of  30 
consecutive  days; 

(3)  Has  not  displaced  any  other  indi¬ 
vidual  from  employment  by  the  provider; 
and 

(4)  Is  not  a  migrant  worker.  (The 
Internal  Revenue  Code  of  1954  defines  a 
migrant  worker  as  one  who  is  employed 
in  a  job  for  which  the  customary  period 
of  employment  by  one  employer  is  less 
than  30  days  if  the  nature  of  the  job  re¬ 
quires  the  worker  to  travel  from  place 
to  place  over  a  short  period  of  time.) 

§  228.101  Conditions  for  FFP 

From  September  7,  1976  until  Octo¬ 
ber  1,  1977,  FFP  is  available  from  addi¬ 
tional  allotments  specified  in  §228.52 

(c)  (3)  for  salaries  paid  under  grants 
which  States  make  in  accordance  with 
this  Subpart  to  qualified  public,  non¬ 
profit  private,  and  proprietary  child  day 
care  providers  under  contract  to  the 
State  agency,  to  employ  eligible  welfare 
recipients,  as  defined  in  §  228.100;  Pro¬ 
vided,  That: 

(a)  The  grants  do  not  exceed: 

(1)  $5,000  to  public  and  non-profit 
private  providers  for  each  recipient  per 
year;  and 

(2)  $4,000  to  proprietary  providers  for 
each  recipient  per  year.  (The  Internal 
Revenue  Code  of  1954  provides  a  tax 
credit  of  up  to  $1,000  per  year  per  wel¬ 
fare  recipient  employed  by  proprietary 
child  day  care  providers  (section  50A(a) 

(6)  (B)  of  the  Code)  under  an  extension 
until  October  1,  1977  of  the  credit  for 
Federal  welfare  recipient  employment 
incentive  expenses  to  proprietary  child 
day  care  providers  (section  50B(a)(2) 
(B) ) .  The  tax  credit,  to  a  maximum  of 
$1,000,  equals  20  percent  of  the  wages  to 
a  recipient  to  the  extent  that  a  provider 
is  not  specifically  reimbursed  for  such 
wages.  There  is  no  aggregate  tax  credit 
limit  for  such  child  day  care  employers 
of  recipients.) 

(b)  States  make  such  grants  on  a  time 
schedule  that  minimizes  balances  of  Fed¬ 
eral  funds  and  in  a  manner  consistent 
with  Treasury  Department  Circular 
#1075  (revised)  which  promulgated  the 
Letter  of  Credit  system  and  was  pub¬ 
lished  in  the  Federal  Register  (38  FR 
5242)  on  February  27, 1973. 

(c)  Pursuant  to  §  228.17,  States  sub¬ 
mit  statistical  and  financial  reports  on 
the  AFDC  recipients  hired  under  these 
grants,  in  accordance  with  instructions 
issued  by  the  Secretary. 

§  228.102  (lainis  for  FFI». 

(a)  States  may  claim  for  salaries  paid 
by  child  day  care  providers  for  the  30 
days  of  full-time,  continuous  employ¬ 


ment  needed  to  make  a  recipient  eligible, 
as  defined  in  §  228.100(b) . 

(b)  If  a  recipient  starts  employement 
with  a  provider  on  or  after  September  7, 
1976,  expenditures  incurred  for  salaries 
for  any  part  of  the  continuous  30-day 
employment  which  occurs  after  Septem¬ 
ber  7,  but  within  the  transition  quarter, 
are  chargeable  to  the  State’s  new  allot¬ 
ment  for  the  transition  quarter. 

(c)  Any  expenditures  incurred  on  or 
after  October  1,  1976  through  Septem¬ 
ber  30, 1977  for  salaries  imder  the  grants 
for  employment  of  welfare  recipients  are 
chargeable  to  the  State’s  new  allotment 
for  the  1977  fiscal  year. 

Effective  date:  These  regulations  shall 
be  effective  90  days  after  publication  or 
earlier  at  State  option  with  the  following 
exceptions:  (1)  Section  228.70(d)  is 
made  retroactive  to  October  1,  1975,  at 
State  option:  (2)  Sections  of  Part  228 
(as  listed  below),  that  were  issued  as 
interim  final  regulations  implementing 
Pub.  L.  94-401  (1976  Amendments  to 
Title  XX  of  the  Social  Security  Act)  pub¬ 
lished  in  the  Federal  Register  (41  FR 
55668)  on  December  21,  1976,  are  effec¬ 
tive  October  1, 1975,  at  State  option,  with 
the  following  exceptions:  Additional  al¬ 
lotments  to  States  (§  228.52)  are  avail¬ 
able  from  7-1-76  through  9-30-77;  State 
grants  to  child  day  care  providers  (Sub¬ 
part  J)  may  be  made  mi  or  after  Sep¬ 
tember  7,  1976  for  use  through  Septem¬ 
ber  30,  1977;  and  the  option  to  waive 
Federal  staffing  standards  in  out-of- 
home  facilities  with  few  title  XX  chil¬ 
dren  (§  228.42(c)  (2) )  is  effective  no  ear¬ 
lier  than  September  7, 1976. 

The  list  of  sections  effective  October  1, 
1975,  at  State  option,  is  as  follows; 

*  SUBPART  C 

t  228.24  (e)  and  (f) 

{  228.26(a) 

{  228.29(d) 

§  228.36(d) 

Subpart  D 

I  228.40(c)  (1)  and  (2) 

{  228.41(e)  (1)  aitd  (2) 

S  228.42(c)  (1)  and  (d) 

I  228.44(e)  (1)  and  (2) 

{  228.48 

Subpart  E 

i  228.61(c) 

S  228.56(b) 

Subpart  F 

I  228.60(b)(3) 

{  228.60(f)  (2)(il) 

§  228.60(f)(1)  (Hi) 

!  228.60(f)  (2)  (Iv)  (A)  and  (B) 

I  228.61(a)(3) 

S  228.61(C)  (2) 

§  228.61(d) 

(Catalog  of  Federal  Domestic  Assistance  Pro¬ 
gram  No.  13754  Public  Assistance  Social 
Services. ) 

Note. — ^The  Social  and  Rehabilitation  Serv¬ 
ice  has  determined  that  this  document  does 
not  require  preparation  of  an  Inflationary 
Impact  Statement  undw  Executive  Order 
11821  and  OMB  Circular  A-107. 

Dated:  January  6, 1977. 

Robert  Pulton, 
Administrator,  Social  and 

Rehabilitation  Service. 

Approved:  January  18, 1977. 

Marjorie  Lynch, 

Actinff  Secretary. 
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